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A)
General Introduction

1. Current legal status and its background

Czech law distinguishes two types of merits of a case which are exceptions from the basic principle of contractual law “pacta sunt servanda”: the impossibility of performance and frustration of the purpose of the contract. The first applies to the whole area of private law provided for by the Civil and Commercial Codes; the second is incorporated only in the Commercial Code and relates solely to commercial-law relations
.

The regulation of impossibility of performance is found in the mandatory provisions of the of the Civil Code (Section 575)
, whereas this general, fundamental form of the merits of a case is then supplemented by further provisions of the Civil Code (Sections 576 and 577).

For commercial-law relations this arrangement is then supplemented further by non-mandatory provisions of the Commercial Code (Sections 352-354)
. A special arrangement for cases of international trade is given of Section 731(3)
 of the Commercial Code, which provide for the case of the failure to issue permission in connection with the performance of obligations.

The current legal regulation (of the Civil and Commercial Codes) developed primarily on the basis of the previous of the International Trade Code, but this is the latest development of the Czech law. Originally under the Austrian civil code ABGB (in effect until 1951) both doctrine and court practice in case of changed circumstances applied § 1447 of ABGB (which stands for disappearance of movable thing). The so called middle Civil Code (in effect 1951-1963) took over the basic idea of § 1447 of its predecessor and embodied it into its § 334. The new regime was introduced by International Trade Code in sections 245 – 250
 (impossibility of performance) and section 275 (frustration)
 which was in effect until 1992. Its concept was incorporated into sections 575-577 of Civil Code (which is current law until now) and sections 352 – 354 (impossibility of performance) and sections 356 and 357
 of the Commercial Code (frustration).

Problems of unexpected circumstance, no matter law this phenomenon has been treated, both its definition and consequences, have not been subject of special attention of Czech legal theory. Even its appearance in the court practice is rare.

2. Meaning of the current  legal basic regulation in Civil Code

The basic characteristic feature of the regulation in the Civil Code relates to its subject. The Civil Code provides for the impossibility of performance. It principally ensues from a conception which fundamentally – at least at first glance – undermines the general principle of contractual relations (pacta sunt servanda), since in its general clause it fundamentally permits rebus sic stantibus (“Section 575(1): if performance becomes impossible the debtor’s obligation to perform shall extinguish”). While this clause fundamentally opens an option to revise the obligations of the parties and therefore change the contractual relations, the provision immediately following fundamentally restricts this option. It relates to the same conditions under which a correction may be made to the original obligation (duty) of the debtor, i.e. in other words it defines what can be understood as impossible performance. The provision of Section 575 of the Civil Code stipulates that “performance is not impossible in cases including, without limitation, where such performance may be effected though under more difficult conditions, with greater costs or only after an agreed period of time.” This negative definition implies that application of the general clause is possible only under absolutely exceptional circumstances, even though these restrictions are defined in a very vague, general terms, which can certainly be interpreted in different manners and thus even for the impossibility of performance in an extensive manner.

The further provisions only provide for certain “technical” circumstances, or, as the case may be, consequence of the impossibility of performance. If impossibility relates only to a part of the performance, the duty to perform shall extinguish only insofar as it relates to that part of the obligation (Section 575(3), first sentence). In the given case, how the law grants the creditor authorization to withdraw from the remainder of the contractual performance, even though it is not affected by the impossibility (Section 575(3), second sentence of the Civil Code). A further correction to the benefit of the creditor is given by the following provision of Section 575(3) which sets forth an advantage for the creditor so that in the event of a part of the performance unaffected by the contract the obligation shall extinguish in full by operation of law if it ensues from the perspective of the contract or the purpose of the performance which was known to the debtor at the time of the conclusion of the contract that the performance of the remainder of the obligation has no economic significance for the creditor. This advantage may be frustrated by the creditor itself, which may, without undue delay after discovering the impossibility of the performance, inform the debtor that it is no longer interested in the remainder of the performance (Section 575(3), third sentence. In the event of the impossibility of one or more selectable cases of performance, the obligation of the debtor is restricted to the remaining performance not affected by the impossibility. If the impossibility of such performance is caused by a person, which does not have the right to select the performance (debtor or creditor), the other party may withdraw from the contract (Section 576 of the Civil Code).  

Finally the Civil Code imposes a notification obligation on the debtor (Section 577). The debtor is obliged, without undue delay after discovering some fact causing performance to be impossible, to notify such fact to the creditor. If the debtor fails to do so or does so late, it shall become liable for damage which is incurred by creditor due to the very fact that it was not informed in time of the impossibility.

3. Supplementary regulation in Commercial Code

As has already been said, the Commercial Code supplements the basic arrangement of the Civil Code with dispositional provisions.

The Commercial Code sets forth that impossibility of performance is not given if the obligation can be performed with the help of some other person independent of the debtor (Section 352(1)) of the Commercial Code). Furthermore, the Commercial Code provides for cases of additional unlawfulness of performance as a consequence of the issuance of laws subsequent to the conclusion of the contract, which prohibit the debtor from the acts which it is bound to under the contract, or which require official permits which the debtor, although it made best efforts for them, was not granted (Section 352(2)) of the Commercial Code).

The Commercial Code also sets forth a burden of proof in regard to the impossibility of performance, which affects the debtor (Section 352(4)) of the Commercial Code)

Commercial Code (Section 352 (3)) also establishes the right of such portion of the performance which has not been frustrated if this portion loses its economic importance without rendering of the remaining portion of the performance which becomes impossible. 

4. Specific problems of impossibility of performance and frustration

a) Impossibility of performance

Czech doctrine concentrates primarily on qualification of the impossibility itself, its content and certain of its consequences.

It emphasizes that impossibility of performance in the meaning of extinguishment of obligations and/or the occurrence of a situation the original contract is involved or may be involved only after the creation of the same. This is therefore subsequent impossibility of performance. If the subject of performance had been impossible from the very outset, i.e. already at the time of the creation of the act in law, valid obligation and/or valid contract, it could not occur since it would be absolutely invalid
.

A distinction is made between objective and subjective impossibility. In the case of objective impossibility, i.e. if the performance is impossible for anyone and thus also for any person other than the debtor, the obligation always extinguishes. Subjective impossibility, i.e. on grounds which are entirely on the part of the debtor, causes the extinguishment of the obligation only in exceptional situations (ongoing impaired state of health of the debtor, which prevent him from performing an obligation which of a purely personal nature).

It is, however, worth mentioning that a part of Czech commentary contests the subjective impossibility of performance
.

On the other hand so-called economic impossibility of performance, which is related to subjective impossibility
, is distinguished. In the case of such impossibility, the performance is, on the one hand, objectively possible, but from the economic perspective is so difficult that it definitely cannot be demanded from the debtor. If the obligation is performable, i.e. if impossibility is not factually or legally given, economic impossibility itself does not trigger the extinguishment of the obligation.

Extinguishment of obligations is triggered only by the objective impossibility of the performance of such obligations. It is not sufficient for there to be mere subjective impossibility, i.e. the fact that the debtor itself cannot perform the obligation (e.g. fail to supply agricultural products due to crop failure). The obstruction to performance must be insurmountable.

As has already been noted, factual and legal impossibility of performance is also distinguished. The former one means that the obligation is objectively unperformable. The latter means the situation where the performance to which the debtor is bound is prohibited by law issued after the creation of the obligation. This then involves subsequently impermissible performance (see the above regulation in the Commercial Code).

Impossibility of performance relates to and depends on the content of the obligation or subject of performance. Therefore the extinguishment of an obligation will clearly not come into consideration if its content is pecuniary performance or performance in specified types of items
. This applies in contrast to an obligation whose content is the issuance of individually determined items, where the extinguishment of the obligation may therefore cause damage touch things.

The issue of impossibility is decisive in particular after the term of maturity of the obligation. If the performance is already impossible prior to the maturity date it is certain that this state of affairs will not change and the obligation extinguishes without ever becoming mature
. 

The obligation extinguishes by operation of law itself. No action from the debtor is needed. In this connection one should also distinguish between impossibility of performance on one hand and force majeur on other. As to their factual basis they are very similar.

b) Impossibility and force majeure

It is necessary to distinguish between impossibility of performance and circumstances of force majeure: impossibility of performance causes an obligation to extinguish, whereas circumstances of force majeure release the obligor from the obligation to compensate damage, and do not relate to the existence of the obligations. Impossibility of performance presupposes a permanent inability to perform the obligation, whereas circumstances of force majeure may arise in the case of both a permanent and a temporary obstacle hindering the performance of the obligation. Impossibility of performance is triggered by a situation where the obligation cannot be performed on any ground whatsoever, whereas in cases of force majeure it is important what caused the obstacle to performance to arise; for the arising of such an obstacle the law demands that stipulated criteria be met. 

c) Frustration of the basic purpose of the contract

Commercial Code also recognizes the institution of frustration of the purpose of a contract (section 356). This form of the merits of a case is given by meeting three conditions:

· the purpose must be basic and must be expressed in the contract,

· the frustration occurred as a consequence of a substantial change of circumstances,

· a change of financial the situation of the parties or a change in the market situation is not deemed to constitute  a change of circumstances

Frustration of the basic purpose of the contract does not establish the extination of obligation. The obligation has not been terminated by operation of law. In contrast to the impossibility of performance is reperegants a specific ground for a withdrawal from the contract.

The fundamental purpose of an agreement is the purpose without the performance of which the agreement would not have been concluded.

The consequences of a change of circumstances must be significant enough for the fundamental purpose to be frustrated in its entirety. It is not sufficient for the purpose of the agreement to be frustrated only in part.

The party entitled to withdraw from the agreement is that which was to perform the frustrated purpose under the agreement? From the nature of the matter it ensues that the notice of withdraw from the agreement must include a statement of the reason, i.e. the purpose which was frustrated
.

The claim for compensation of the party which did not withdraw from the agreement includes all the costs which the other party incurred in preparing its acts and which become purposeless upon the extinguishment of the agreement, as well as a claim for lost profit. The extinguishment of the agreement ensues as a consequence of the legal act of withdrawal from the agreement, and it is therefore not possible to assert circumstances excluding responsibility.

5. Characterization of the Czech attitude

In accordance with prior practice and theory which were tied to the International Trade Code, even the current stance on impossibility of performance as a termination of the obligation is relatively rigid and restrictive.

This attitude is characterized by certain typical traits. Czech law in particular does not attend when considering impossibility of performance to long-term contractual relations. Although the arrangement certainly relates to them, their existence undoubtedly deserves special attention, which is not given to it even by doctrine or judicial practice. Aside form impossibility of performance, Czech law also recognizes – as stated above in (1) – an arrangement for frustration of obligations (frustration of the purpose of a contract). This arrangement, which is incorporated in the Commercial Code, must doubtless be understood in the context of the provisions on impossibility of performance, although neither theory nor practice does so.

6. Nonexistence of the  doctrine of Wegfall der Geschäftsgrundlage

Czech law does not recognize the doctrine of changed circumstances (in German and Austrian jurisprudence the so-called Wegfall der Geschäftsgrundlage). On the other hand, it is necessary to mention the theory of frustration, not elaborated in doctrine and court practice but enshrined in law (see above) – frustration of the purpose of a contract in the Commercial Code.

7. Meaning of principles of good morals and good faith

It is indubitable – although specific attempts have not yet been made – [sic] to deal with the issue of imbalance of performance, principles of good morals and good faith, which must be considered when evaluating new circumstances.

Czech doctrine is undoubtedly among those conceptions which deem a type-defined or pecuniary obligation as always performable with consideration to its subject. However, this clearly also relates to the issue of devaluation of money as a consequence of, for example, inflation or monetary reform. These cases must, however, undoubtedly be resolved on the basis of precisely those principles of good faith and/or good morals mentioned above.

8. Concequences

a) Extinction, discharge withdrawal

The impossibility of performance means extinction of the obligation but it may not cause the total discharge of the debtor. The majority of authors
 regards the regulation (in Civil Code) as mandatory: the parties can not stipulate otherwise. This is very absurd consequence.

The frustration of the basic purpose of the contract may cause the withdrawal from the contract.

Whereas the Civil Code does not expressly set forth certain basic consequence of the impossibility of performance, the special arrangement on additional impossibility of performance in the Commercial Code contains provisions on damages. The debtor shall become obliged to compensate damage if its obligation extinguished due to the impossibility of performance. The debtor shall be released from this obligation if the impossibility of performance was caused by circumstances excluding responsibility (Section 374 of the Commercial Code)

If the impossibility of performance was caused by the debtor, even though the obligation extinguishes the creditor still has the right to compensation of damage which it incurs as result of the non-performance of the obligation. A claim for issue of unjustified enrichment is not dependent on whether the debtor cause the impossibility of performance or not.

Upon withdrawal from an agreement due to frustration of the purpose of the agreement, the obligations of both parties extinguish. If either party terminated the agreement prior to its extinguishment and thereby gave rise to a claim of the other party for compensation of damage, such claim shall not be affected by the withdrawal, since the agreement was terminated only as of the delivery of the notice on withdrawal from the agreement.

b) Compensation of damage

The extinguishment of an obligation due to the impossibility of its performance has similar effects as a failure to perform it; thus, creditors may incur damage. The debtor becomes obliged to compensate damage to a creditor thereby, but may release itself from this obligation if it proves that the impossibility of performance consists in an obstacle to performance which falls into the category of circumstances ruling out responsibility (force majeure). This is replaced by damage caused by extinguishment of an obligation which became incapable of being performed. The key factor is the causal connection between this extinguishment and the damage arising. It is not relevant what period of time the obligation was to be performed in, but the time when the obligation permanently ceased to be performable.

c) Claim for return of performance provided

If impossibility of performance causes an obligation, and thereby the whole agreement, to extinguish, while the other party has already performed its obligation, such other party shall have a claim to the return of this performance. This claim is grounded on a special regulation set forth in the Commercial Code
 so it does not have the nature of a claim on the grounds of unjustified enrichment. In the event of application of the Civil Code, a claim arises on the basis of unjustified enrichment pursuant to the arrangement in the Civil Code.

9. No judicial interference

Under the highly restrictive conditions of assertion of the principle of rebus sic stantibus the basic consequence of assertion of this exception from respecting an agreement is the extinguishment of the obligation, or, as the case may be, of the agreement. In this regard, the law breaks the principle of maintaining the agreement and favors the extinguishment thereof. Neither can one consider any adaptation or adjustment of the agreement. In this regard – in contrast to German and Swiss practice – all judicial interference in the contractual relationship is ruled out.

Case 1

It is clear that the parties to the contract did not count on any changes in the factual or legal situation. They did not even make a contractual hedge against inflation. Undoubtedly both parties were concerned, since changes in the value of the currency could have affected both the debtor and the creditor (inflation, deflation).

Czech doctrine
 is particularly sensitive to the issue of pecuniary performance as a subject or ground for change of contract due to alleged impossibility of performance. In other words, a pecuniary or type-wise obligation cannot in essence be the subject of considerations on frustration of contract or impossibility of performance: pecuniary performance is always possible.  

Czech doctrine
 treats this case as so-called economic impossibility, which it does not deem actually to be a ground for correction of the obligation, i.e. for impossibility of performance.

In the given case it is therefore possible to use so-celled exogenous grounds, which may form the basis for a revision of contract and/or revision of the obligation. This involves the question of justice, the issue of balance of performance, the issue of good faith and not least the issue of good morals. The question is to what degree is it possible to deem devaluation of a currency a case of frustration or a ground which could be qualified as frustration of the purpose of the contract, and specifically in view of the fact that a significant imbalance of performance can be deemed a conflict with good morals. What is in conflict with good morals is the fact that the creditor gains performance which it did not in good faith count on. Receipt of such performance can be deemed immoral, since it is not adequate with regard to the intentions of the parties to the contract and the subject of performance.

Czech law does not allow claims to be made for a change in contract by increasing the price. The creditor may reach an agreement with the debtor out of court. The creditor is authorized to withdraw from the contract. It may make a claim for termination either at the moment of the commencement of the impossibility or upon the filing of a suit or the issue of a verdict.

Case 2

The situation in Czech law is the same as in case 1. Czech law, including case law, has no standard criteria with consideration to the level of inflation and the degree of devaluation of currency. This relates both to domestic and foreign currencies. The solution of the basic case and its variations is the same, and is similar to that in case 1 mutatis mutandis.

B may undoubtedly seek from A revision of the contract with consideration to inflation. It is disputable whether it can assert this right before the courts. Czech courts will in all likelihood proceed strictly on the basis of the resolution in the Civil and Commercial Codes, and will therefore consider only the justification for withdrawal from the contract. It can hardly be expected that they will make use of the generally recognized logical rule of a minori ad maius and therefore they will approve the change of the contract as a less aggressive measure in comparison with withdrawal from the contract.

Czech theory
 strictly distinguishes circumstances occurring after the conclusion of a contract and those which might have triggered the invalidity of a contract, because, for example, performance was not possible from the outset (see above). The question of a mistake is an issue of the creation of an act in law and therefore a circumstance which is present already at the beginning of the contractual relationship. It is therefore ruled out in Czech law to consider the impossibility of performance due to a mistake.

Case 3

This case does not fall under the problem issues of impossibility of performance. A strict understanding of pecuniary obligations as obligations designated by type (where this type may not extinguish), means that in essence for a pecuniary obligation impossibility of performance cannot occur. It is another matter to what degree a role is played here by the theory of frustration set forth in the Commercial Code
. In view of the amount of taxation, which they could not have foreseen, it is possible to consider the option of withdrawing from the contract on the grounds of frustration of the purpose thereof.

Because a commercial-law relationship is involved in this case it will not be possible to consider a “clean” solution pursuant to the Civil Code
. Consideration might be given however to a mere reduction of the performance in view of conflict with good morals.

Involvement of the state by introducing a special tax is not reflected in the Czech legal order. A change in the legal situation does not imply a legal defect. The imposition of a tax obligation itself does not mean that the obligation becomes invalid due to conflict with the law. The only relevant fact is the burdening of the creditor by an amount of performance which it could not reasonably have foreseen as of the conclusion of the contract.

Moreover, the relationship has a long-term aspect which is not taken into consideration in the Czech legal order.

In view of the potential conflict with good morals it would be possible to consider withdrawal. A claim for compensation is out of the question. Compensation would have to be classified as compensation of damage, whereas in the given case conditions are not given for such a claim.

Case 4

It is relevant that although the parties concluded a long-term contract it was for a fixed term (15 years).

Under these conditions, withdrawal from the contract is very problematic. Even though Czech law does not distinguish between a short-term and a long-term and does not consider such differences in this connection, there is a question of to what degree it is possible to apply, as with contracts for an unfixed period, also the fundamental principles of law, which could be applied in cases of unjustified performance which took place in the context of a change of circumstances.

In all likelihood A is not entitled to sue either for price adjustment (on the grounds set forth above) or for withdrawal from the contract.

Case 5

This is a typical example of restriction of the purpose of a contract. The doctrine
 on impossibility of performance, or, as the case may be, the relevant provisions, cannot be applied, since performance is possible. However it is nonsensical. A might theoretically have a claim for compensation of damage; not however against B, since B should be liable only in the case of its culpability and in this case its liability is evidently not given.

Case 6

This is a typical case of frustration of the purpose of a contract.

The measure of the government, which confiscated petrol pumps due to the outbreak of war, is a matter independent of the will of both parties. If the parties, or , as the case may be, the lessee had foreseen or might have foreseen the outbreak of war they would not have
 concluded the contract.

The outbreak of war is a typical circumstance having the character of force majeure. In this situation the lessee may withdraw from the lease agreement without further consequences and duties. It is the lessor which bears the risk of such an event.

At the same time it is necessary to point out the significance of this case, which has enjoyed considerable favor in legal circles, particularly as a result of the first and second world wars, but also because of other events such as for example the Suez crisis etc. There are abundant commentaries in the Czech literature with reasoning the same as taken up in this commentary
.

Case 7

a) This is a case of frustration of the purpose of a contract.

The cancellation of the exhibition is undoubtedly an objective event independent of A’s will.

The whole situation must be understood in the context of the contract on hotel services which includes the elements of both a lease agreement and a services agreement.

Unless there is something special agreed in the contract regarding potential circumstances entailing frustration of the purpose of the contract for A, A should bear the consequences for cancellation of the exhibition.

According to the Civil Code
, A may annul the contract, but is however obliged to compensate profit lost as a consequence of such act. If however B is able to occupy the room under the same conditions as it intended to lease it to A, it shall be obliged to return the compensation paid by A.

b) We assume that the declaration of a campaign directed against tourists by the terrorist group must be taken absolutely seriously (it is a group which is well-known and which is marked for its cruelty etc.). The given case is a typical event which can be classified as force majeure. Force majeure means that A will be able to withdraw from the contract without any negative consequences for it.

c) In Czech doctrine
 a strike is not considered an event which can be classified as force majeure. It is an exceptional event whose consequences are however borne by the orderer of the hotel room, i.e. A. If he withdraws from the contract he is obliged to compensate lost profit, otherwise what has been stated ad a) above applies.

d) What has been stated ad a) applies with several exceptions. A is not obliged to pay ten times the price of the room, but only the normal price of the room. In this sense it is clear that calling off the process falls into A’s sphere of responsibility and is not a true event of force majeure. And even so A is not obliged to pay an amount ten times the normal price. Such a payment would be in conflict with good morals.

Case 8

The symptomatic feature of this case is a mistake in expectations. This mistake does not however render the lease agreement invalid, nor does it represent a case of contestability and is not a ground for withdrawal from the agreement.

A further important fact is that the lease agreement was concluded for a fixed period (5 years).

A change of circumstances contradicting expectations can lead to the conclusion that “frustration of the purpose of the contract” is involved. In fact, that is not the case, since frustration presupposes the occurrence of an objective event which the parties, or, as the case may be, the lessee, could not have reasonably counted on and foreseen.

The lessee is not entitled to serve notice on the agreement or withdraw therefrom.

Case 9

This is not a situation which incorporates any issue of force majeure, unexpected circumstances, or a case of rebus sic stantibus. Neither is frustration of the purpose of a contract at issue. Therefore B is not entitled to serve notice on the contract.

I believe that it is not possible to proceed in this manner even on the grounds of conflict with good morals. B should have known what success serving beer produced by A was meeting with. It was his obligation as a reasonable businessman to check out this basic fact.

It is another matter to what degree the conclusion of this agreement (sic), or, as the case may be, whether the agreement itself is valid from the perspective of regulation of competition and competition law. If misuse of a dominant position was involved, the agreement would be invalid on that basis. However we do not have enough facts to assess this case.

Case 10

The acquisition of a permit for export, or, as the case may be, lifting of the prohibition on export was neither a condition for the conclusion of the agreement nor a condition for the delivery of the relevant equipment, nor even a condition for payment.

Both parties concluded the agreement in relatively uncertain circumstances as regards the purpose of the contract. It was therefore a risky contract. Both parties bear the risk from such a transaction, which particularly affects the purchaser A, who is in principle obliged to pay the purchase price.

The sole general argument on the basis of which it would be possible to consider withdrawal from the agreement would be conflict with good morals. Such an agreement would then be invalid from the outset. In the given case however it is not even a true case of frustration of the purpose of a contract, and even less so can impossibility of performance be considered.

Case 11

Under Czech law it is not a condition in a contract does not have to be in writing to be valid. If, however, the parties have concluded a contract in which they have set the purchase price substantially below its market value under a specific condition which was usage of a house solely for cultural purposes, and B breached this contract, then he acted in conflict with the contract.

It is another matter to what degree A may demand payment of the difference in the purchase price, or, as the case may be, claim the house back.

The first solution is viable. B obtained unjustified enrichment and A may successfully demand the difference between the actual purchase price and the market purchase price for which it could sell the house.

If the recipient of the gift did not know of the breach of the contract which B concluded with A it is not possible to sue for the surrender of the item.

In this case however it is not an unexpected event that is involved.

Case 12

B is entitled to claim the amount by which the value of the family house owned by A increased, primarily on the assumption that it acted in good faith. The ground for its claim is supported by the provision of Section 451 of the Civil Code regarding unjustified enrichment.

The reason for B’s contribution was for communal inhabitation of a married couple in A’s house. Therefore in good faith and by its own acts B made improvements to the house and provided A with a sum for the purchase thereof, without however becoming a co-owner of the house on the basis of that interest. B’s bona fide reliance was grounded, but the grounds thereof lapsed when the spouses divorced. B’s claim exists regardless of its part in the divorce, provided that B’s contributions were made in good faith.

Case 13

This is a mutual mistake. However, this case is neither analyzed nor resolved in Czech law. Positive law treats it, but provides only for the mistake, which is understood as a mistake of one of the parties.

In this case however it is necessary to proceed entirely strictly on the basis of the provisions of the law, even though the mistake is mutual. There is no reason why in this case the conditions and consequences ameliorated or modified as against the situation in law because of the mutuality of the mistake.

The given case involves a substantial mistake, and since the condition of contestability for such acts in law by one of the parties is met, A may sue within the statute of limitations period. If it files a suit only for compensation, the court must resolve the issue of the mistake and the contestability or relative invalidity as a preliminary matter.

A may also sue for invalidity of the contract on the basis of verdict upholding the suit and demand the difference in price from B.

Case 14

a) The key issue consists in the provisions on the purchase agreement. It is not relevant what the grounds for failure to supply the goods in time are. Neither is it decisive whether the laborers and subcontractors started to strike or on what other grounds the subcontractor failed to supply, or, as the case may be, the seller was not able to sell.

b) While in the first case B has grounds for a suit for compensation of damage, in this case it has only a claim to withdraw from the contract, without demanding compensation of damage.

Case 15

Waiver of rights in this case is contrary to good morals in view of the substantial increase of costs. A is entitled to withdraw from the contract or to demand compensation of costs in connection with the landscaping work.

�Commercial Code regulates the status of entrepreneurs, business obligations and other relations connected with business activities. Civil Code shall be applicable even on these situations if it proves impossible to resolve certain issues according to the Commercial Code (section 1 of the Commercial Code).


� (1) If the fulfillment (performance) of an obligation becomes impossible, the debtor´s duty to render such fulfillment shall be discharged.


(2) Fulfillment (performance) of an obligation is not deemed to be impossible, if it can be fulfilled under more difficult conditions, at increased cost or only after the agreed time-limit.


(3) If the impossibility relates only to part of the fulfillment (performance), only that part of the obligation shall be discharged; however, the creditor shall also have the right to cancel the remaining part of the contract. But if it follows from the nature of the contract or the purpose of its fulfillment, which was known to the debtor at the time when the contract was concluded, that fulfillment of the remaining part of the obligation has no economic value for the creditor, the entire obligation shall be discharged, unless the creditor notifies the debtor, without undue delay after having learned of the partial impossibility of performance, that he insists on fulfillment (performance) of the remaining par.


� If one of several optional fulfillments (performances) becomes impossible,    performance of the obligation shall be limited to the remaining options. If the impossibility of rendering such fulfillment was caused by the person who did not have a right to choose the option, the other party may cancel the contract.


(1) After the debtor has learned of certain circumstances which make it impossible to render fulfillment (performance), he is obliged to notify the creditor accordingly, without undue delay, otherwise the debtor shall be liable for damage suffered by the creditor due to the fact that he was not timely notified of the impossibility of fulfillment.


(2) The right to surrender unjust enrichment shall not be thereby affected.





� (1) An obligation is also considered to be performable if it can be performed with the assistance of another person (or party).


(2) An obligation becomes non-performable if statutory provisions which were issued after conclusion of the contract, and which have an unlimited duration, prohibit such conduct as the debtor is bound to perform under the contract, or which stipulate that an official licence (permission) is required, but such licence was not granted to the debtor, although he duly made efforts to obtain it.


(3) The creditor may also withdraw from the contract in respect of such portion of the performance which has not been frustrated, if this portion, given the nature or purpose of the contract as determined by its content, or as known to the other party at the time of conclusion of the contract, loses its economic importance without the rendering of the remaining portion of the performance which has become impossible. The same applies to part performance.


(4) Impossibility of performance must be proven by the debtor.


Section 353


A debtor whose obligation is discharged due to the impossibility of performance must provide compensation for any damage caused thereby to the creditor, unless the impossibility of performance is caused by circumstances excluding liability (section 374). The provisions of section 373 and subsequent sections apply mutatis mutandis to compensation for damage (i.e. damages).


Section 354


When an obligation is discharged due to the impossibility of its performance or a portion (part) thereof, the consequences stipulated in section 351 shall become operative, as appropriate.


� Section 731


(3) The duty under paragraph 1 (The debtor must duty apply for official licence which is required for fulfillment of his obligation) arises if such licences are required at the time of performance, irrespective of whether they were already required at the time of conclusion of the contract.


(4) If an application for a licence is rejected the consequences of the impossibility of performance take effect. The party which unsuccessfully applied for a licence must indemnify the other party for any loss caused by termination of the obligation.


� Section 245


(1) If the performance of an obligation becomes impossible after its creation, such obligation shall be extinguished for impossibility of performance.


(2) The performance of an obligation shall be deemed possible, even if 


a) it may be performed only under more onerous conditions or with greater expenditure, or


b) it may be performed only after the expiration of the term fixed for performance.


If the impossibility of performance arises after the establishment of the obligation, the obligation will be extinguished, whereas if the obligation is unperformable at the time of its establishment (ab initio) the legal act purporting to establish it will be void under Sec. 28. The distinction between these two cases of impossibility may be important e.g. in cases where damages are claimed. If the legal ac is void under Sec. 37, the person who should receive the performance may claim damages, provided he ignored the impossibility of performance at the time the legal act was made. But if there is a supervening impossibility of performance, the debtor may free himself from paying damages only if he proves that the impossibility is due to circumstances excluding liability (Sec. 252). The impossibility must be of an objective nature, i.e. not only dependent on the person of the debtor: thus, the obligation will not be extinguished only because of the debtor’s inability to perform due to his financial troubles. In addition, the provision of paragraph (2) b) indicates that the obligation will not be extinguished if the impossibility  of its performance is only temporary. In the event of the debtor’s delay due to a temporary impossibility of performance, the creditor may repudiate the contract under Secs. 235 to 244, or under specific rules governing the different types of obligations.


The so-called “economic impossibility of performance” does not bring about the extinction of the obligation (paragraph (2)) a), save for those cases where the obligation is extinguished as a result of frustration (Sec. 275). A specific rule governs the extinction of the obligation in respect of the contract of association (Sec. 632), and in respect of enrichment without just cause, if it is impossible to restore the acquired proprietary benefit (Sec. 711).


Section 246


If only a part of the performance becomes impossible, the obligation shall be extinguished only as far as that part is concerned; if, however, the nature of the contract or the purpose of its performance imply that such performance of the remaining part is of no economic value for the creditor, the entire obligation shall be extinguished.


As for the appreciation of knowledge of the purpose of an obligation by an agent, see Sec. 52. In contrast to cases provided for in Secs. 236 or 275, the purpose of the contract need not be stated therein.


Section 247


If one of several optional performances becomes impossible, the obligation shall be reduced to the remaining ones.


If one of several optional performances becomes impossible for reasons caused by the person who has no right of option, the other party shall have the right either to claim the remaining performances, or to repudiate the contract.


The person entitled to make the selection of an alternative performance will be determined in accordance with Sec. 216. For repudiation of contract see the provision of Secs. 235 ff.


Section 248


As soon as the debtor has learned of the circumstance making the performance of his obligation impossible, he shall notify the creditor without delay to that effect; otherwise he shall be liable for damage suffered by the creditor as a result of his failure to notify him of such circumstances in time.


The debtor will be liable for damages (see Sec. 719) under the provisions of Secs. 251 to 257. The significance of this provision will be seen primarily in connection with the assessment of the extent of damages, since on failure to perform this duty, additional damage – different from that damage which the debtor is bound to compensate under Sec. 250 – may be inflicted (see Sec. 254).


Section  249


The burden of proof regarding impossibility of performance shall rest on the debtor.


Section 250


A debtor, whose obligation is extinguished due to impossibility of performance, is bound, under Sections 251 to 257, to give compensation for damage suffered by the creditor on that account, unless the impossibility of performance of the obligation is due to circumstances excluding responsibility (Section 252). The same shall apply to the impossibility of performance of another obligation of the party obliged.


The Act admits the extinction of an obligation as a result of impossibility of performance, but protects the creditor from damage which he may suffer by imposing upon the debtor the duty to compensate the creditor for such damage. The provision of Sec. 250 is important primarily in the case of so-called “legal” impossibility of performance, covered by the provision of Sec. 245. If the debtor is unable to perform his obligation e.g. because such performance is contrary to existing (applicable) rules of law (e.g. the buyer lacks the necessary import license, of foreign-exchange permit for paying the purchase price), the Act does not force him to violate the regulations, to which he is subject, and his obligation is, therefore, extinguished as a result of impossibility of performance. But the debtor must compensate the creditor for damage thus incurred by him, unless the requisites of Sec. 252, excluding liability (force majeure) are met. Lack of an official license is, however, expressly excluded from constituting a case of force majeure (Sec. 252, paragraph (2)). The difference between an obligation and a duty is stated in Sec. 100; an obligation represents the main duty of the debtor to effect the performance (e.g. the seller’s obligation is the delivery of the thing, while the buyer’s obligation is to pay the purchase price, Sec. 276). Apart from that, the debtor may have other duties, connected with the performance (e.g. to send notice of dispatch of the goods, and the like).





� Section 275


(1) An obligation is not extinguished even if a basic change of the circumstances under which the contract was concluded takes place, unless such change of circumstances would frustrate the basic purpose of the contract expressly stated therein. However, neither a change in the financial standing of the debtor, nor a change in the economic situation in his country, nor a change of the conditions existing in international trade constitutes such change of circumstances.


(2) An obligation shall not be extinguished until a notice of the frustration is given to the other party; such party shall be entitled to compensation for damage caused to him by the extinction of the obligation as in the case of impossibility of performance.


This provision regulates within the sphere of Czechoslovak law the applicability of the principle of “rebus sic stantibus” i.e. of the influence of an overall change in circumstances after the conclusion of the contract upon its further existence. Since an unrestricted application of this principle would harm legal security and, in the field of  international business relations, would amount to an unjustified transfer of business risks on the other party, the standpoint of the Act towards this principle is, basically, a negative one. There are, however, some exceptions which are admitted only for those cases where the changes concern the basic purpose of the contract, provided, of course, that such basic purpose is expressly stated therein. Thus, the provision of the Act protects the other party from extinction of the effects of the contract, if the basic purpose of the contract is unknown to him. In addition, the requirement that the basic purpose of the contract be expressly stated therein is designed to prevent the occurrence of disputes which it is possible to settle only with great difficulties, i.e. whether the purpose of the contract was, or was not, known to the other party. The other party is, moreover, protected also by the possibility to claim damages, similarly as in the case of a breach of contract (Sec. 251 ff.). Frustration of the basic purpose of the contract will cover, inter alia, those cases, which are sometimes ranged under the category of “economic” impossibility of performance (see Sec. 245). An application of the principle of rebus sic stantibus on broader lines is provided for in Sec. 122 relating to the agreement to conclude future contract (pactum de contrahendo). A specific rule concerns the contract of deposit under Sec. 460. As for the time from which the effects of notice take place, see Sec. 25.


� Section 356


(1) If, following conclusion of a contract, its basic purpose, as specifically stipulated in it, is frustrated due to a substantial change in the circumstances under which the contract was concluded, the party affected by such frustration may withdraw from the contract.


(2) A change in the financial position of either contracting party, or a change in the economic or market conditions, is not deemed to be a change in circumstances, as defined in subsection (1).


Section 357


A party which has withdrawn from a contract under the provisions of section 356 shall pay compensation to the other party for any damage caused to the latter by such withdrawal. The effects of withdrawal from the contract are governed mutatis mutandis by the provisions of section 351.


� Škárová M., in: Jehlička et al., Občanský zákoník, Komentář (Civil Code, Commentary), 7.ed. Prague 2004, 704; Pelikánová I., in: Pelikánová et al; Obchodní právo (Commercial Law), 2. ed., Prague 1998, 218.


� See Pelikánová, op.cit. supra 9, 218, Kopáč L., Obchodní kontrakty (Commercial Contracts, Prague 1993, I.vol., 309


� Škárová M., op.cit., supra 9, 706.


� Škárová M., op.cit., supra 9, 707.


� Škárová M., op.cit., supra 9, 708.


� See Kopáč L., op.cit., supra 10, II.vol., 841.


� See the survey in Kopáč, op.cit. supra 10, 221, Tomsa M., in: Štengová/Plíva/Tomsa, Obchodní zákoník, Komentář (Commercial Code, Commentary), 6.ed., Praha 2001, 1173.


� See Section 354 and 351 of the Commercial Code.


� See already L.Kopáč, in Bystrický et al.(eds.) Právo mezinárodního obchodu (Law of International Trade), Praha 1967, 291f.


�  See op. cit. supra 10, 217, and 310, and 17, 293.


� See e.g. op.cit. 9, 705 and 219.


�  See section 356f. of the Commercial Code.


�  Section 575 of the Civil Code.


� See in 9,10,17.


� See especially 17, 294.


� See section 575f. of the Civil Code.





� See an example give by L.Kopáč, op.cit. 17, 2í3.
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