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1.
INTRODUCTION 


The Articles 6:258 and 6:260 of the (new) Dutch Civil Code of 1992 (Burgerlijk Wetboek, BW) contain specified provisions for the issue of changed circumstances
. 


Article 6:258 BW
 
1. Upon the demand of one of the parties, the judge may modify the effects of a contract, or he may set it aside in whole or in part on the basis of unforeseen circumstances which are of such a nature that the contracting party, according to criteria of reasonableness and equity, may not expect that the contract be maintained in an unmodified form. The modification or the setting aside of the contract may be given retroactive force. 
2. The modification or the setting aside of the contract is not pronounced to the extent that the person invoking the circumstances should be accountable for them according to the nature of the contract or common opinion. 
3. For the purposes of this article, a person to whom a contractual right or obligation has been transferred, is assimilated to a contracting party. 


Article 6:260 BW 
1. The judge may pronounce a modification of the contract or set it aside, as referred to in articles 258 and 259, subject to conditions to be determined by him. 
2. If, pursuant to these articles, the judge modifies, or partially sets the contract aside, he may determine that one or more of the contracting parties may totally set aside the contract by a written declaration within a period specified in the decision. The modification or partial setting aside of the contract does not take effect before this period has expired. 
3. Where the contract which is modified, or wholly or partially set aside pursuant to articles 258 and 259, is entered in the public registers, the decision modifying or setting aside the contract can also be registered, provided that it has become final or is provisionally enforceable. 
4. Where in this respect a person is summoned at the domicile which he has elected according to article 252 paragraph 2, first sentence, all his successors who have not made a new registration have thereby also been summoned. Article 29 paragraph 2 and paragraph 3, second-fifth sentence of Book 3 apply mutatis mutandis. 
5. Other juridical facts which modify or terminate a registered contract may also be registered to the extent that judicial decisions are concerned, provided that they have become final or are provisionally enforceable.
According to Article 6:258, the court may modify the contract or set it aside on the basis of unforeseen circumstances, which are of such a nature that the contracting party, according to criteria of reasonableness and equity, may not expect that the contract will be maintained in an unmodified form. The Dutch Supreme Court (Hoge Raad) applied this rule a pretty long time before 1992 as a sound consequence of the ever widening scope of the principle of good faith
. Article 6:258 is considered to be a lex specialis of the general good faith clause, codified in Article 6:248 BW
,
.

Article 6:248 BW 
1. A contract has not only the juridical effects agreed to by both of the parties, but also those which, according to the nature of the contract, result from the law, usage or the requirements of reasonableness and equity. 
2. A rule binding upon the parties as a result of the contract does not apply to the extent that, in the given circumstances, this would be unacceptable according to criteria of reasonableness and equity. 


Article 6:258 offers a provision for situations in which the concept of impossibility (overmacht, Article 6:74 and Article 6:75 BW) and the concept of misrepresentation or mistake (dwaling, Article 6:228 BW) can’t give (enough) relief, for instance because performance, after having been impossible, has become possible again but nevertheless more or less onerous for the debtor, or because the circumstances which are invoked didn’t play a role at all in the parties’ considerations at the time they entered into the contract
. 

Article 6:74 BW (non-performance) 
1. Every failure in the performance of an obligation obliges the debtor to repair the damage which the creditor suffers therefrom, unless the failure cannot be imputed to the debtor. 
2. To the extent that performance is not already permanently impossible, section 1 only applies subject to the provisions of § 2, respecting the default of the debtor. 


Article 6:75 BW (impossibility) 
A failure in the performance cannot be imputed to the debtor if it does not result from his fault and if he cannot be held accountable for it by law, juridical act or common opinion either. 

Article 6:228 BW (mistake/misrepresentation) 
1. A contract which has been entered into under the influence of error and which would not have been entered into had there been a correct assessment of the facts, can be annulled: 
a. if the error is imputable to information given by the other party, unless the other party could assume that the contract would have been entered into even without this information; 
b. if the other party, in view of what he knew or ought to know regarding the error, should have informed the party in error; 
c. if the other party in entering into the contract has based himself on the same incorrect assumption as the party in error, unless the other party, even if there had been a correct assessment of the facts, would not have had to understand that the party in error would therefore be prevented from entering into the contract. 
2. The annulment cannot be based on an error as to an exclusively future fact or an error for which, given the nature of the contract, common opinion or the circumstances of the case, the party in error should remain accountable. 

Of course, the distinct concepts have much ground in common too, especially when the effects of the remedies are considered
.
See in this context Article 6:230 BW, which contains a provision for modification in case of mistake/misrepresentation:

1. The power to annul a contract on the basis of articles 228 and 229 lapses when the other party timely proposes a modification to the effects of the contract which adequately removes the prejudice which the person entitled to the annulment suffers by the continuance of the contract.

2. Furthermore, instead of pronouncing the annulment the judge may, upon the demand of one of the parties, modify the effects of the contract to remove this prejudice.

The new code equips the judge with relatively wide powers. The judge may attach to his decision certain conditions, such as the payment of an amount of money (see Article 6:260, paragraph 1), and he may modify or dissolve the contract with retroactive force (Article 6:258, paragraph 1)
. Dutch law does not acknowledge the subsidiarity principle with respect to the distinct remedies of Article 6:258
. And in general, the way a contract may be modified is part of the judge’s discretionary powers
. Nevertheless, the legislator regarded the possibility to adapt the contract or the setting aside of it as an exceptional remedy which should be applied with restraint
. This basic assumption has been adopted by the Dutch Supreme Court
. 


The plea for cautious application manifests itself in the requirements of Article 6:258 and Article 6:260. In the first place, the court can only intervene as far as one of the contracting parties has requested to do so (Article 6:258, paragraph 1). So termination or modification by means of judicial interpretation of the contract is out of order. Secondly, a change of circumstances is only relevant if it was unforeseen for both of the parties (Article 6:258, paragraph 1). That is to say that the change of circumstances may not have become part of the parties’ assessment of risks. In this respect the interpretation of the contract should be decisive
. In the third place, the party who invoked the change of circumstances may not be accountable for them according to the nature of the contract
 or the so called common opinion (Article 6:258, paragraph 2). This criterion must be taken as a specification of the more general condition that, given the unforeseen circumstances, the other party may not expect that the contract will be maintained in an unmodified form (Article 6:258, paragraph1). Within this scope it must be said that the more a party is considered to be a professional party, the sooner a change of circumstances is considered to be at her own risk. Fourthly, if the court means that adaptation of the contract is indicated, the court can determine that one of the parties may totally set the contract aside within a specific period (Article 6:260, paragraph 2). 
As a matter of fact, these criteria seem to have a certain deterrent effect. In the fourteen years which passed after the enactment of the new Civil Code, the Dutch courts didn’t apply the Articles 6:258 and 6:260 very often. For that reason, the following questionnaire could not always be answered on the basis of (“regular”) case law. In that case, interpretations in Dutch legal doctrine and arbitral decisions have been taken into account.  

Article 6:258 does not deal with the issue of renegotiation. However, keeping the example of the so called “hardship clauses” in international commercial contracts in mind, Dutch legal doctrine assumes that in certain cases the parties will have a duty to renegotiate, even if they didn’t provide for that explicitly. Such an obligation can be based on the general good faith clause of Article 6:248 and the judge who has to decide on a request based on Article 6:258 may take the non-performance of that obligation into account
.
Finally, it must be noted that Article 6:258 contains a general provision for the problem of changed circumstances. More specific provisions can be found in family law (Article 1:159, paragraph 3 BW), property law (Article 3:168, paragraph 3 BW, Article 5:78 BW and Article 5:97 BW), contract law (art. 6:259 BW) and special contract law (Article 7:753 BW, concerning building contracts).
2.
CASES; EQUIVALENCE OF EXCHANGE IS DISTORTED 


2.1. 
Case 1 and 2 : inflation 


Case 1 (regular inflation) 
Early in the 20th century, the farmers A and B enter into a contract under which A promises to build and maintain an irrigation canal; B is entitled to draw off water at a fixed price. The contract is concluded for an unlimited period of time. Almost 100 years later, A’s successors ask for an increase in the price arguing that due to inflation and a rise in the costs of maintenance as well as the labour, the agreed price has become completely inadequate. 


Is the claim of A’s successors justified? Are they, alternatively, entitled to terminate the contract? 
Case 2 (extraordinary inflation) 
A receives a loan from the B-Bank. Under the agreement the interest-rate is fixed at 10 percent for five years. In the last 20 years before the agreement, the rate of inflation had been relatively stable within a range of one to six percent. In the third year after the conclusion of the agreement the economic situation begins to destabilize and inflation rises quickly to 50 percent. 

B-Bank asks for renegotiation and adjustment of the contract. 

(Variation) The loan agreement between A and the B-Bank provides for repayment and interest in a foreign currency. In the last 10 years before the agreement, the relevant exchange rate had been relatively stable within a range of 20 percent. Subsequently, the national currency devaluates by 80 percent as compared to the foreign currency.
A asks for renegotiation and adjustment of the contract. 

General remarks 
Like many other European law systems, Dutch private law supports the nominal value principle. This principle constitutes an obstacle to adapt a contract on the basis of regular inflation. The creditor ought to bear the risk of depreciation; an appreciation is accountable to the debtor
. Does the same rule apply to cases of exceptional inflation? In Dutch legal doctrine, this question is mostly answered in the negative. Those who adhere to a general application of the nominal value principle, state that it will be contrary to the criteria of reasonableness and equity, if the judge would adapt a contract in random occurrences, where many others will be affected by the same exceptional inflation, too
. 
On the other hand, according to the drafters’ comment to the new Civil Code, the legislator seems to be in favour of the view that in exceptional cases
, especially those in which regular inflation affects a long term contract, Article 6:258 may be applied. With reference to German jurisprudence on devaluated pensions, the legislator holds a depreciation of 40% sufficient for judicial intervention on the basis of Article 6:258. The underlying idea is that it would be unreasonable if a disproportionately inflationary advantage simply falls into the lap of one of the contracting parties. Therefore, the disturbed contractual equilibrium must be restored
. 
Under the regime of the new Civil Code the Dutch Supreme Court hasn’t had the opportunity yet to speak out on the matter 
. Anyway, in reverse cases with respect to the influence of appreciation of immovable property on marriage settlements, the Dutch Supreme Court disregarded the nominal value principle on the basis of unforeseen circumstances
. 
Remarks on case 1 
In the first place, the fact that A’s successors claim an adaptation of the price is irrelevant. Article 6:258 can also be applied on request of the person who acquired the rights of an initial contracting party (Article 6:258, paragraph 3). Assuming that the contracting parties did not provide for the effects of (long term) inflation
, the change of circumstances can be qualified as ‘unforeseen’ within the meaning of Article 6:258 (1). After all, the contract does not allocate the risk of inflation neither to A nor to B. Furthermore, this unforeseen effect of (long term) inflation must be of such a nature that B - according to criteria of reasonableness and equity - may not expect the contract to be maintained in an unmodified form (Article 6:258, paragraph 1). As stated before, this won’t be the case if the person who invokes the change of circumstances is accountable for them according to the nature of the contract or the so called common opinion (Article 6:258, paragraph 2). Considering the foregoing general remarks on the legislator’s opinion on adaptation in case of regular inflation affecting long term contracts, it seems to me that under Dutch law A’s successors may request modification of the effects of the contract (the price B is due to pay or the opposite duty of A) on the basis of Article 6:258
. 
Remarks on case 2 
As stated before, most scholars consider extraordinary inflation as a matter the legislator should be concerned about. Without such special legislation, judicial adaptation of the contract seems to be out of order, notwithstanding the nature of that extraordinary inflation (whether or not affecting the local/foreign currency
). Therefore, modification of the contract will be allowed provided A as well as the B-Bank will consent to such a modification. 

2.2.
Case 3: governmental intervention 

A and B enter into a contract under which A promises to supply 120,000 litres of industrial spirit to B. Subsequently, a statute is enacted by which an alcohol tax is imposed on the sale of industrial spirit. The tax statute provides that the seller has to pay the tax. The tax is so high that it even exceeds the price that A and B have agreed upon. 

Is A entitled to recover compensation for the additional costs or to cancel the contract? 

Remarks on case 3 
In 1996 the Dutch Supreme Court confirmed that an amendment of the law can be 
considered as a relevant change of circumstances within the meaning of Article 6:258
. 
The case was about new provisions in rent law, but similar solutions are achieved by the lower courts in the range of tax law
. Against the background of this jurisprudence, adaptation or termination of the contract is within the bounds of possibility. However, generally, the Dutch tax authorities tend to inform the public about new tax law amply in advance. In that case, the posing that the new tax statute is a change of circumstances, accountable to A on the basis of Article 6:258, paragraph 2, is debatable as well (as a professional party, A could have been well informed about future tax law and, with a view to that, could have made arrangements in the contract with B). If it comes to that, A won’t be entitled to ask for modification or termination of the contract. 
2.3 
Case 4: unexpected benefit

B leases business premises from A for a fixed period of 15 years. Shortly after conclusion of the contract, the character of the area changes strongly and unexpectedly: a military airport located nearby is shut down and an enormous amount of public funds is invested in the area (infrastructure etc.). As a consequence, B´s business soars and his profits are 500% of what he could reasonably have expected. By the same token, the rental value of comparable business premises in the same area rises to 500% of the amount A and B have agreed upon. A claims that the leasing price is to be adjusted accordingly or, alternatively, that the agreement is to be terminated.

Remarks on case 4

If the rent of business accomodation doesn’t correspond to the rent of comparable business accomodation in the same area, Dutch rent law contains special provisions for judicial price adaptation (see Articles 7:303-305 BW). If, as in case 4, the parties agreed on lease for a specified period of time, adaptation is only possible when that period of time has expired (Art. 7:303, 1a). With respect to this consequence the question arises whether there is still room for application of Article 6:258 or the general good faith clause of Article 6:248 BW. The question must be answered in the negative, with room for exceptions in case of exceptional unreasonableness
. 
3.
CASES; RECIPIENTS USE OF CONTRACTUAL GOODS OR SERVICES IS SUBSTANTIALLY AFFECTED 

3.1. 
General remarks 

According to the drafters’ comment to the new Civil Code, the legislator takes the view that Article 6:258 is applicable in situations where the contractual goal has been frustrated by unforeseen circumstances
. On the other hand, legal scholars emphasize that the circumstances which caused the frustration may be unforeseen, but nevertheless at the risk of the disadvantaged party because of the nature of the contract or the common opinion (Article 6:258, paragraph 2)
. Furthermore, some argue that the contracting party must have been acquainted with the goal which is frustrated by the unforeseen circumstances
. 
From jurisprudence it comes clear that the (lower) courts are inclined to consider frustration of a contractual goal as a risk the disadvantaged party should bear (at least partially) on the basis of the common opinion. For instance, the circumstance of a cancelled marriage doesn’t release the former bride from her duty to pay the wedding dress
. A chain stores company can’t be released from her duty to a municipality to establish a department store, because her initial goal - building a store of a certain size - is frustrated by demographical and economic changes in the region
. Lease of business accommodation can’t be terminated because of disappointing trading results
. 
3.2. 
Case 5: renovation of cellar 

A agrees to refurbish B’s cellar into a wine-cellar. The work is scheduled to start one month after the agreement. Before the work has started, B’s house is completely destroyed during a heavy summer storm. However the cellar of the house remains fully intact. B immediately informs A and asks him not to perform. A insists on the agreement. He argues that B’s cellar is still intact, that he has reserved two weeks to perform the work an that he has already purchased the necessary materials. 

Is B obliged to pay the contract price or, alternatively, to compensate A for his losses? 


Remarks on case 5 
In general, according to Dutch common opinion (see § 3.1) there is no basis for the argument that A should share substantially in B’s loss. On the other hand, B seems to be a non-professional party and won’t have the opportunity to avoid his loss outside the scope of the contract with A, since a wine-cellar without a house is quite useless and therefore not suitable for resale or leasing. Another relevant fact is that A, besides the purchase of materials, has not performed yet
. Given the relatively strong protection of consumers in Dutch private law, B most probably will be released from his duty to pay the contract price, but not without compensating the costs A had to make to fulfill his contractual duties towards B; see in this context Article 260 (2).

 
3.3.
Case 6: rented petrol station 

A leases a petrol station from B. Due to outbreak of war, the government confiscates all 
petrol in that area and it is impossible for A to obtain petrol from any source. As a result, 
A can make no use of the petrol station. He stops the payment on the lease. 

Is A’s refusal to pay the rent justified? 

Remarks on case 6 
In general, according to Dutch common opinion, deterioration of the lessee’s financial situation, is qualified as a circumstance the lessee should be accountable for, apart from exceptional cases
. As long as the impossibility to obtain petrol is only temporarily and A’s solvency is not essentially threatened, it is most unlikely that a Dutch judge would qualify A’s situation as such an exceptional case. Then, A’s refusal to pay the rent is not justified.
 
Anyway, it must be said that in Dutch practice, the use of petrol stations will rather be regulated by an “operating agreement” in which B - usually an oil company - will grant a right to utilize a petrol station to A. Such an agreement has more implications than those following from the concept of leasing and letting, since it is also characterized by aspects of distribution, franchise and/or agency. Mostly such an agreement contains a clause with respect to disappointing operating profits. However in that case, B generally will have the right to terminate the contract. 

3.4.
Case 7: (variations on the) coronation case 

A reserved a room at B’s hotel, but: 
a) The exhibition he wants to see is cancelled at the very last moment; 
b) A terrorist movement declares that it is to launch a campaign against tourists in that town; 
c) The coronation procession scheduled at the respective date is cancelled. The room has a view to the street, on which the procession was supposed to take place. Due to the extraordinary event, the agreed price is ten times higher than the regular price. 


Is A entitled to cancel the reservation? 

Remarks on case 7 
This case refers to the distinction between frustration of a contractual goal, cognizable to the contracting party on the one hand, and incognizable contractual goals, on the other. Although case law regarding to this distinction is not available, the rule that a frustrated goal only will be relevant if the other party is acquainted with that goal, is recognized by Dutch legal doctrine (see § 3.1). Against the background of this distinction, A is not entitled to cancel the reservation in case (a), whereas he can in case (c)
. Given the extraordinary price the parties agreed on in case (c), the underlying purpose of A’s hotel reservation must have been knowable to B. Strictly speaking, case (b) does not concern a frustration of A’s contractual goal (visiting the hotel for unspecified reasons), but rather a situation in which the fulfillment of the contractual obligation becomes more or less onerous for A. Given the extraordinary nature of the supervening event, it seems sustainable that A and B have to share the disadvantage resulting from that event, for instance by modifying the agreed price
. 

3.5. 
Case 8: long term shop rental 

A is the owner of a bookshop and contracts with B for the rent of business accommodation in B’s shopping centre. The fixed period of the lease is 5 years. The shopping centre has just been built and a large part of the accommodation is still unoccupied. Both parties expect at the time of contracting that a variety of shops (hotel, catering trade, retail sale) will settle down. One year later almost all accommodation is rented, but 3/4 of the shopping centre consists of restaurants and cafes. For that reason most potential customers visit the shopping centre after A closes the doors of the bookshop. 

Is A entitled to cancel or to renegotiate the contract? 

Remarks on case 8 
An important field of application of Article 6:258 can be found within the reach of rent law
, especially where the rent of business accommodation comes into play. The explanation for this phenomenon is that the codified law on rent is lacking a clause on unforeseen circumstances. Because of the structure of the Dutch Civil Code, the general clause of Article 6:258 also applies to specified contracts like lease. In cases like the present, in which the parties’ mutual expectations with respect to the occupancy of the shopping mall prove to be too high (and can be qualified as unforeseen within the meaning of Article 6:258) the lower courts are inclined to modify the contract with respect to the price as well as the term
. 
3.6
Case 9: sales far below expectations
A is the landlord of a bar. He enters into an exclusive supply agreement with the beer brewery B for a fixed period of 15 years. Pursuant to the contract, A is obliged to accept and pay a specific quantity of beer on a monthly basis, while he is allowed to use technical equipment and furnishings owned by B. Consumption of beer, however, remains far below expectations. The bar is well attended but the “B-beer” is unpopular amongst customers of A’s bar. A requests adjustment or termination of the agreement.
Is A´s claim justified?
Remarks on case 9

If the contract doesn’t contain a provision for the described problem, A most probably can’t ask for adaptation or termination of the contract
. The proposition that A couldn’t foresee that the B-beer would turn out to be unpopular, is debatable and it is rather likely that this risk has to be born by A on the basis of Article 258, 2. See in this context my general remarks in § 3.1.
3.7
Case 10: export ban 

Firm A purchases technical equipment which is to be produced by firm B. The parties know that firm A plans to resell the equipment to Iraq. At the time of contracting, exports to Iraq are illegal but the parties expect that the status quo will change until the time of delivery. The parties are aware that the equipment can only be sold to Iraq at a reasonable price. When firm B has completed production and offers delivery, exports to Iraq are still illegal and no change is in sight. Firm A refuses acceptance and payment. 

Is A’s refusal of acceptance and payment justified? 

Remarks on case 10 
The fact that the export ban still exists can be qualified as an unforeseen circumstance within the meaning of Article 6:258
. However, there are several reasons why A most probably will not be released from his duty to pay. In the first place, the parties couldn’t be sure about the future status quo of exporting to Iraq at the moment they entered into the contract. Anyway, the contract doesn’t provide for a spreading of the risk related to this uncertainty. So, A deliberately ran the risk that the uncertainty would turn out against him. According to Article 6:258 (2) this disadvantage should be borne by A, because of the risk containing nature of the contract
 (or the common opinion). Another reason for keeping Article 6:258 out of scope is the fact that the contract is already in the final stage of performance. Then, according to the drafters’ comment to the new Civil Code, modification or termination on the basis of Article 6:258 won’t be reasonable
.

4. 
OTHER CASES CONCERNING FRUSTRATION OF SPECIFIED PURPOSES 


4.1
Case 11: use of real estate 


A sells his house to B at a price far below its market value. Both parties assume that B would dedicate the house to cultural purposes only. However, this assumption was not inserted into the contract as an explicit condition. B changes his mind and gives it to one of his daughters instead. 

Is A entitled to ask for the difference between the agreed price and the market value or, alternatively, to reclaim the house? 

Remarks on case 11 
According to Dutch law, this case won’t be solved on the basis of Article 6:258, but rather on the basis of (i) Article 6:248, 1 (quoted supra, § 1), concerning the interpretation of a contract, and (ii) the Articles 6:74 (quoted supra, § 1), 6:265 and 6:277 BW, which determine the effects of non-performance. 

Article 6:265 BW (termination in case of non-performance) 
1. Every failure of one party in the performance of one of his obligations gives the other party the right to set aside the contract in whole or in part, unless the failure, given its special nature or minor importance, does not justify the setting aside of the contract and the consequences flowing there from. 
2. To the extent that performance is not already permanently or temporarily impossible, the right to set the contract aside does not arise until the debtor is in default. 


Article 6:277 (damages in addition to termination) 
1. Where a contract is set aside in whole or in part, the party whose failure in performing the obligation has been the cause of the setting aside, must make reparation for the damage which the other party suffers as there is no reciprocal performance, but rather the setting aside of the contract. 
2. If the failure in the performance cannot be imputed to the debtor, the preceding paragraph only applies within the limits of the provisions of article 78. 


When establishing the duties of the parties, it isn’t the literal text of the contract which is decisive, since the juridical effects which result from the law, usage or the requirements of reasonableness and equity are of equal importance (Article 6:248, 1)
. Thus, if A would take the position that the parties agreed that B would dedicate the house to cultural purposes only, and B would refer to the absence of an explicit condition on the use of the real estate, the low price the parties agreed on is a strong sign that A is right. Following the line of this argument, B’s behaviour must be qualified as non-performance within the reach of Article 6:74
 and as a result of this (i) A can claim damages (consisting of the difference between the agreed price and the market value, see Article 6:74) or (ii) terminate the contract (Article 6:265), resulting in an obligation for B to restitute the house to A (Article 6:271 BW) and – if Article 6:277 applies – an obligation for B to pay additional damages to A.
4.2
Case 12: compensation within the reach of divorce law 

Before A and B get married, they enter into an ante nuptial agreement, in which they agree on separation of property. During the marriage, A buys a house and A and B use the house as their family home. The price for the house is € 500.000.- . A is the sole proprietor of the house, but B has contributed € 100.000 to the purchase price. In addition, B has done extensive renovation work before they move in. The renovation would have cost € 50.000.-, if professional services had been employed. After A and B have lived together in the house for one year, they separate and get divorced. Divorce law does not provide for a basis of compensation. 

Is B entitled to compensation for his contributions to the family home? 

Remarks on case 12 
According to Dutch jurisprudence, B can claim restitution of the nominal sum of his investment
. This right to compensation is founded on analogous application of statutory regulations with respect to marital community of property
. In principle, Dutch law also offers various foundations for compensation of appreciation of the marital home, such as unjustified enrichment (Article 6:212 BW) and the general good faith clause of Article 6:248 BW (quoted supra, § 1).
 
Article 6:212 BW (unjustified enrichment)
 
1. A person who has been unjustly enriched at the expense of another must, to the extent this is reasonable, repair the damage up to the amount of his enrichment. 
2. An enrichment shall not be taken into consideration to the extent that it has been decreased as a result of a circumstance not attributable to the enriched person. 
3. A decrease in the enrichment during the period in which the enriched person did not reasonably need to take into account the possibility of having to repair damage shall not be attributed to him. In determining this decrease, expenditure which would not have been made had there been no enrichment, is also taken into account. 
However, as long as B has the use of A’s house, B’s claim on the basis of Article 6:212 or Article 6: 248 will be disputable. If the value of B’s contributions more or less equals the value of the benefit B derived from the use of the house, B’s claim will fail anyway, since B has not become impoverished, whereas in this respect the hypothesis that compensation is in accordance with the standards of reasonableness and equity does not hold either
. Nevertheless, if the appreciation of the marital home is caused by (exceptional) unforeseen developments on the housing market, the appreciation must be divided by the spouses
.
5. 
CASES; COMMON MISTAKE 

5.1. 
Case 13: market value of shares 

A holds shares of the X-corporation. He agrees to sell the shares to B at the current price as listed by the stock-exchange on the day of contracting. In the written contract, the parties set a price of € 10 per share. However, the actual price per share on the day of contracting is € 12. The internet service, from which the parties derived the price, had displayed an incorrect number. When A finds out about the correct price, he demands that the purchase price is to be increased to € 12. 

Can A ask for a price of  € 12 ? Can he, alternatively, cancel the contract? 

Remarks on case 13 
According to Dutch law this case can be qualified as a case of common mistake pursuant to Article 6:228 (1), c (quoted supra, § 1) since (i) the contract has been entered into under the influence of error, (ii) A and B agreed explicitly on the price as listed by the stock market on the day of contracting, so it may be assumed that A would not have agreed if there had been a correct assessment of the facts, (iii) B based himself on the same incorrect assumption as A, while (iv) B could understand that A would therefore be prevented from entering into the contract, and finally (v) the error can not be qualified as an error, for which, given the nature of the contract, common opinion or the circumstances of the case, A should remain accountable; on the contrary, from the explicit condition can be gathered that an error with respect to the price should not be at risk of A alone (see Article 6:228, paragraph 2).

The effects of Article 6:228 are highly similar to the effects of Article 6:258: the party in error may terminate (avoid) the contract (Article 6:228, paragraph 1), but the power to terminate (avoid) lapses when the other party timely proposes a modification of the contract which adequately removes the prejudice which the party in error suffers by continuance of the contract (Article 6:230, paragraph 1, quoted supra in § 1). Alternatively, both parties may demand the court to modify the effects of the contract to remove the prejudice of the party in error (Article 6:230, paragraph 2). Because of their similarity, the Articles 6:258 and 6:230 are often bracketed together
. 

Considering the foregoing, A can avoid the contract on the basis of Article 6:228 (1), but not if B timely proposes to modify the contract (price) on the basis of Article 6:230 (1). A may also ask the court for modification of the price on the basis of Article 6:230 (2). 


6.
MISCELLANEOUS ISSUES 

6.1.
Case 14 : performance temporary impossible 

A agrees to deliver some goods to B at a certain date, but: 
a) the workers of a subcontractor go on strike; 
b) due to problems with the state energy production and distribution system the government decides to cut the electricity supply during night making it impossible to work at night. 

Is B entitled to cancel the contract and to ask for damages? 

Remarks on case 14 
To both cases the rules with respect to non-performance and impossibility (Artt. 6:74 and 6:75, quoted supra, § 1) apply
. In this respect, it must be said that the Dutch concept of impossibility is interpreted subjectively. If performance is objectively or relatively not impossible, but leads to the situation in which performance becomes (extremely) onerous for the debtor, the debtor may invoke Article 6:75. In that respect the concept of impossibility and the concept of unforeseen circumstances overlap
. 

Nevertheless, according to the so called “common opinion” (Article 6:75 and Article 6:258, paragraph 2), a strike is a circumstance the debtor is accountable for, even when the strike hits a subcontractor (see Article 6:76 BW, which determines that the debtor is accountable for a fault, caused by persons he called in to perform towards the creditor)
. So in case (a), B is entitled to cancel the contract and may ask for damages (see Artt. 6:265 and 6:277, quoted supra in § 3.7). Article 6:258 will be left outside; see Article 6:258 (2). 

Since performance seems absolutely impossible in case (b), A may invoke Article 6:75, which releases him of his obligation to deliver the goods to B. In that case, B is entitled to terminate the contract on the basis of Article 6:265 (see § 4.1) and may ask for additional damages (Article 6:277). Since the governmental decision on the electricity supply
 most probably is unforeseen for both of the parties, B may also ask for termination of the contract and damages on the basis of the Articles 6:258 and 6:260.

6.2.
Case 15 : clauses on unexpected circumstances 

The construction company A agrees to build a double-floor building on B’s ground for the price of € 2.000.000.- . In the contract the parties stipulate a disclaimer which excludes “all the rights of both parties arising from unexpected circumstances”. Two weeks after the construction work has begun, a granite rock, which could not have been detected by the parties before conclusion of the contract is revealed on B’s ground. 

Can A ask for renegotiation or can he cancel the contract in spite of the disclaimer? 

Remarks on case 15 
Just like the general good faith clause of Article 6:248, Article 6:258 has to be qualified as imperative law
. That is to say that the parties cannot exclude the application of Article 6:258 in general. However, the parties are allowed to stipulate such exclusion with a view to specified circumstances
. In this respect, it seems that the disclaimer in this case has a too general formulation. So A can ask for renegotiation or alternatively, ask the court for modification/termination within the reach of Article 6:258.
Anyway, in Dutch practice the problem of price adaptation in building contracts receives more attention than cases like the present one (see for instance Article 7:753 BW). Often the parties agree on a fixed price for the building and/or clauses on the effect of cost increase. However, that doesn’t mean that the price can’t be adapted on the basis of unforeseen circumstances. According to jurisprudence of building trade arbitration committees, relevant circumstances in this respect are exceptional increase of the steel, oil or gas oil price
. Most of the time, the loss is spread among the parties.                                                                                                   
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