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Anthony Chamboredon – Unexpected circumstances -6/04/07

I. Equivalence of exchange is distorted

…

2. FM (Hardship due to extraordinary inflation; hardship resulting from a foreign currency agreement)

(Extraordinary inflation) A receives a loan from the B-Bank. Under the agreement, the interest rate is fixed at 10 percent for five years. In the last 20 years before the agreement, the rate of inflation had been relatively stable within a range of one to six percent. In the third year after the conclusion of the agreement, the economic situation begins to destabilize and inflation rises quickly to 50 percent. 

B-Bank asks for renegotiation and adjustment of the contract.

(Variation: foreign currency agreement) The loan agreement between A and the B-Bank provides for repayment and interest in a foreign currency. In the last 10 years before the agreement, the relevant exchange rate had been relatively stable within a range of 20 percent. Subsequently, the national currency devaluates by 80 percent as compared to the foreign currency. 

A asks for renegotiation and adjustment of the contract.

Regarding our first element

Three years after the conclusion of a loan contract for a period of 5 years where as the interest rate was fixed at 10 percent, the Bank (B) requests to renegotiate and adjust the contract due to the increase of inflation. This concerns the actual destabilisation of the contract due to the change of economical circumstances, which is directly linked to monetary instability ; the contracting parties initially concluded their loan agreement in a stable economic environment, which did not allow them to foresee the possible increase reaching 50%, since at the time it was evolving between 1% and 6% for the last 20 years.

Regarding our second element

During the performance of the loan contract where the interest is deposited in foreign currency with a fixed exchange rate during the first ten-year period following the conclusion of the contract, the national currency itself devaluated around 80% in comparison to the foreign currency. The equilibrium of the contract has been broken and only the borrower, who had no possible way to foresee the actual devaluation of the national currency, is supporting the burden. Therefore he requests the renegotiation and the adjustment of the loan contract.

 Does the judiciary judge have the competence to modify, due to economic circumstances, the terms of the loan contract if he is seized by only one of the parties, the bank B in our first case and the borrower A in our second case. In French Civil law, the judiciary judge refuses to accept the theory of unexpected circumstances and prohibits any modifications regarding loan contracts, actual case law and current legislation seems to be incentive to the parties to renegotiate the contract [1], this solution has been criticized greatly by other legal formants of French law [2], even more the evolution of contract law demands a greater consideration for economic circumstances [3].

I Operational Solution

In application of the case “Canal de Craponne”,
 all judicial revision of contracts is prohibited, in absence of any current legislation. It is therefore impossible for a party to unilaterally request before the judicial judge a re-adjustment of the loan contract which has been concluded, not even to re-establish the financial balance which was broken by monetary instability, not even if the countries are experiencing a galloping inflation, neither if the national currency has devaluated in comparison to foreign currency. This harsh solution has known punctual softening. The judiciary judge will take into consideration any changes in circumstances in order to incite the parties to renegotiate the terms of their convention.
 The case that was withheld on the 16th of March 2004 by the 1st civil chamber of the Supreme Judicial Court pointed out the different conditions in order for such an obligation to be opposable to the parties.
 The instability of the contract must be due to an exterior event after the conclusion of the contract and must not be the cause of either of the parties. In our case, the instability of the contract appears after the conclusion of the loan contract in both specific cases, and results from the disruption of the monetary economic conjunction, which is exterior to the parties. Also the Bank B in the first situation and the borrower A in the second situation could request from the judge the opposability of the renegotiation of each term in order to re-establish the balance of conditions between the parties.

II Descriptive formants

The non acceptance of judicial revision is based on the intangibility of conventions which is founded by article 1134-1 of the French Civil Code: “ legally formed conventions derive from the law and bind those who have formed such contracts”.

This concerns a repulsive rule, which follows the objective to incite the parties to be cautious and foresee possible changing circumstances in the contract. In our case, the parties should have inserted indexation clauses and exchange rates related to published index rates by Insee. The judiciary judge pretends to be taking into consideration economical motifs, however in principal he is in a less favourable place than the parties to determine the contractual balance during a long-term relationship. The obligation to renegotiate is justified by the principal of good faith between the parties during the execution of the contract, which is précised in the last line of article 1134.  This explanation of the solution withheld by the judicial order must be distinguished from the solutions withheld by the administrative judge. The administrative judge has recognized judicial review of contracts for a long period of time,
 as long as it is caused by unexpected circumstances and if the public authorities demand, the judge takes appropriate measures in order to ensure the execution of the contract.

An analogical interpretation could be used in private law in order to prevent the bankruptcy of one of the parties, which also allows the performance of the contract. The doctrine is not unanimous regarding the question but is sometimes criticized by the judicial judges as a whole for their unrealism and general ignorance of economic market laws.
 During the conclusion of the contract, the parties don’t have the possibility to foresee or evaluate the future environment or evolution of the other parties’ conduct. Overall, judicial revision may be the final solution that allows the survival of the contract, if the negotiation is not sufficient. There may not be any intervention from the judge during the execution of the contract between parties.

III Meta-juridical formants

Contract law has evolved progressively which requires constant adaptation to solutions retained by the judiciary judge, of course taking into consideration the diverse circumstances and the society in general. The obligation to renegotiate according to the Cour de cassation opens a gap for refusal of judicial review that allows it to start a phase, which implies it’s important place regarding contracts in our society. As much for the number, they’re length, and their complexity. To resume, this solution integrated in the European and International contractual environment, which allows the renegotiation of contracts.

3. HCG (Government intervention; post-contractual imposition of a tax)

A and B enter into a contract under which A promises to supply 120,000 liters of industrial spirit to B. Subsequently, a statute is enacted by which an alcohol tax is imposed on the sale of industrial spirit. The tax statute provides that the seller has to pay the tax. The tax is so high that it even exceeds the price that A and B have agreed upon. Is A entitled to recover compensation for the additional costs or to cancel the contract?

A rental agreement has been concluded between A and B. Due to the war and the requisition of petrol, the renter A is unable to make any commercial profit from his rental. He therefore stops paying rent. Is a party able to request the revision of the contract if the execution of this contract represents a heavy burden? What is the functional solution that is applicable in this case [1], the descriptive forms [2], and it’s meta-juridical forms [3]

I Operational Solution

Contractual unexpected circumstances are understood or should be interpreted as the consequences, which appear after modification of economical circumstances during the execution of the contract. These changes usually provoke an instability in the contract. Which is the scenario for case A that is unable to sell petrol. The Supreme Judicial Court withheld on the 6th of March 1876 “Canal de Craponne”
 the principal that does not allow the judiciary judge to revise contracts on the grounds of unexpected circumstances, under the sanction of violating the binding force of the contract. This case was confirmed later by a set of other cases, a certain case withheld on the 3rd of July 1918 confirmed the obligation for the renter to pay rent, even if the circumstances of war prevented the renter from receiving or making any profit from the building. Also in the case “ Gaz de Bordeaux” from 1916,
 the administrative judge makes a distinction from the judiciary court and recognises the theory of unexpected circumstances. If the Economic side of the contract is disrupted by the modification of the price, an unforeseeable event, which is exterior and temporary, the judge has no power to order the revision of the contract, but the party who is in a precarious state has the right to compensation.

In practice, the theory of unexpected circumstances isn’t applicable; the French judiciary judges may apply the concept of Force Majeure, an exceptional circumstance, foreign to the party who is affected, which prevents the execution of services that were due to his creditor. The judge must necessarily evaluate that the event has been so intense and uncontrollable, that confirms his impossibility do otherwise.
 Force Majeure does not exonerate the debtor from his obligations, only during the time where he is unable to give or do what he is obliged to do.
 In practice the judge evaluates if the requisition of petrol is an event that A is unable to resist, where as the payment of rent can’t be suspended during this period.

II Descriptive formants

In the domain of unexpected circumstances, the judge imposes article 1134 of the French Civil Code. The contract is the law and the judge, in the same manner he must take into consideration equity in order to apply the law-even unjustified- is prohibited from modifying any substance or content of the contract, even in virtue of equity. Regarding article 1134 of the French Civil Code, the contract is opposable to the judge, just like the parties. The doctrine is more favourable to modify or revise contracts due to unexpected circumstances by applying general principals of law, principals to interpret the common will of the parties or the respect of good faith.

III Meta-juridical formants

We have observed punctual legislative interventions in order to modify a certain amount of unbalanced contracts which were unjustified or which affected certain important categories of people who risked to be found in a precarious state.
 However these interventions appeared mainly after wars or laws due to circumstances, which generally don’t apply, to all cases [only certain cases]. For this reason, it was up to the parties to intervene by inserting during the conclusion of the contract certain clauses of adaptation for contracts dealing with economical conjunction. It may concern automatic adaptation (monetary index clause) or the renegotiation of the contract in case new data appears, (hardship clauses) allow the parties to request the re-formation of the contract in case the balance of the contract is disrupted or modified, which enforces an unjust burden to one of the parties.

4. LV (Unexpected benefit)

B leases business premises from A for a fixed period of 15 years. Shortly after conclusion of the contract, the character of the area changes strongly and unexpectedly: A military airport located nearby is shut down and an enormous amount of public funds is invested in the area (infrastructure etc.). As a consequence, B´s business soars and his profits are 500% of what he could reasonably have expected. By the same token, the rental value of comparable business premises in the same area rises to 500% of the amount A and B have agreed upon. A claims that the leasing price is to be adjusted accordingly or, alternatively, that the agreement is to be terminated. Is A´s claim justified?

We can definitely understand the request made by A that requests the re-evaluation of the price in relation to the rental value of the land that he possesses. At the beginning the fixed price between the parties took into consideration the lack of attractiveness of the land and it was completely conform to the will of both parties. However, the investment of public funds was not foreseeable by either of the parties. This unforeseeable change affected greatly the equilibrium of the contract.

 In this scenario, the parties did not include any indexation clauses, or clauses of adaptation, or hardship clauses or possibility to renegotiate, which obliges the parties to re-organise the contract. If the circumstances are exterior to the will of the parties, does this justify the intervention by the judge in order to establish the balance of the contract? 

The Civil Code is very precise in this case; article 1134 states that contracts legally formed have legal force and bind those who have created these contracts. They shall not be revoked only if done so by mutual consent, or by causes authorised by law. They must be executed in good faith.”

The Cour de cassation applies strictly this principal since the appearance of “Canal de Craponne”
, and rejects the theory of unexpected circumstances. The Supreme Judicial Court (The “Cour de cassation”) refuses all modifications of price even for reasons of equity; the judges are not permitted, even if the terms are clear and precise, to modify the substance of the obligations that are clearly present by modifying stipulations enclosed. The equity of the judge shall not replace the equity of the parties. The Supreme Judicial Court has not modified its position.

Many hypotheses may attenuate and justified the revision of contracts for unexpected circumstances in this case.

First of all we can imagine the clause “rebus sic statibus” by Bomsel: “unexpected circumstances can be considered as final implicit clause which is included in all reciprocal contacts “contrats synallagmatique”, the parties who treated in normal circumstances reserve in such a case or after unforeseeable events, the execution of one of the obligations will become extremely expensive”.
 This clause is re-attached to article 1156 of French Civil Code that states: “ we must find the common intention of the parties, rather than taking into consideration exclusively the literal interpretation”. In consequence, this solution was not retained to justify judicial revision.

Foreseen by articles 1134 line 3 and 1135 of French Civil Code, we can also invoke good faith and equity, which dominates the execution of the contract. These moral rules prohibit the creditor from profiting at the expense of the debtor while new circumstances are the consequences that continue to ruin the debtor. Judicial review may be possible if the cost of the contract will ruin one of the parties. According to traditional jurisprudence “Craponne”, the Chamber of Commerce of the Supreme Judicial Court rejected this theory on the 2nd of December 1947 during a case, and withheld that “if, according to article 1135 of the Civil Code, equity or the usage should be taken into consideration in the interpretation of contracts and the effects that have been made, the judge is not able to prevent one of the parties from accomplishing their clear and precise engagements that they must freely assume”. 

The principal of party autonomy can also be proposed to justify the judicial review for unexpected circumstances. If the circumstances have changed, they must agree to respect the object wanted by the parties by adapting certain means of execution of the contract in order to fulfil the initial aptitude, to realise the objectives which condition the existence. It is presumed that the parties have accepted the adaptation of the stipulated content; otherwise, they will have to manifest their will to violate a rule of law. But this hypothesis opposes the principal of “pacta sunt servanda” which exposes the intangibility of legal dispositions contractually concluded.

However, the Appeal Court of Paris on the 20th September 1976 designated an expert to attempt to sort out the situation to force the party who has taken a considerable position to decide, in case of unsuccessfulness of the new discussion, to fix herself the mode of determination of the price concerned. This jurisprudence did not survive long. The Administrative Doctrine adds the right to financial balance, which can also be transposed to private contract laws. The commercial Chamber of the Cour de cassation affirmed on the 3rd of November 1992, the possibility for one of the parties to be obligated to revise the contract in virtue of his obligation of good faith, this does not represent a judicial review, but is not so different.
 In another case on the 16th of March 2004, the First Civil Division of the Supreme Judicial Court recognized the obligation to renegotiate the price of the contract that became deeply unbalanced, in virtue of the good faith principle between the parties
. This does not concern the re-evaluation by the judge which A hoped in this case, this case does not allow the parties to reunite and re-discuss the balance of the contract but does not ensure a positive solution for A.

We can conclude that there is practically no chance that the judge will intervene and modify personally the contract. It does not matter if the solution is unjust as long as the principle of the legal binding force of the contract is respected. The judge shall not ignore the instability that appears in the contract, but for reasons of judicial security, the freedom and the will power of the parties shall not be infringed in order to conclude and adapt these contracts. Article 1134 line 1, gives to parties the privileges to organise their relations and puts the contract on the same level as the law. Article 1134 line 3 regarding good faith completes line 1 of the same article, it cannot be substituted. In consequence, it is probable that the judge refuses to mix in the relations of A and B, even if the judge is obligates the parties to renegotiate the contract in virtue of the recent jurisprudence of 2004. 

Nevertheless, if A cant obtain from the judge the revision of the contract, he may, obtain the termination of the contract. A fixed period of time contract  [CDD] makes the parties carry the obligation to execute the contract until it’s terms
 without the possibility for a party to end unilaterally the contract, sanctioned by abusive breach of contract or penalty’s and fines or compensation for liability.
 However the Supreme Judicial Court admits that a contract that fixes a payment date in the far future, this fixed term contract will be considered or re-qualified as a unlimited long term contract
. The advantage of the unlimited long-term contract resides in the possibility for a party to end unilaterally without risk of breach of contract or personal fault. The “Conseil Constitutionnel” created this liberty on the 9th of November 1999.

In this case, it concerns a fixed term contract for a period of 15 years. It is not evident that the judge will qualify the period to be excessive. But it remains plausible that the re-qualification of the contract as an open term contract. But in this case, we can doubt that the judge will accept this solution.

II. Recipient’s use of contractual goods or services etc. is substantially affected

6. HCG (Government intervention makes use of rented gas station impossible)

A leases a petrol station from B. Due to outbreak of war, the government confiscates all petrol in that area and it is impossible for A to obtain petrol from any source. As a result, A can make no use of the petrol station. He stops the payment on the lease.

Is A’s refusal to pay the rent justified?

The contract whereby, one of the parties obliges the other party to benefit from the use of something during a certain period of time and for a certain price which obliges payment, is a rental agreement of the objects (art.1709 Civil Code). This contract has been concluded between two private persons: A rents the gas station from B. This is a reciprocal agreement: each of the parties engages reciprocally, each party is therefore the debtor and the creditor of the other party. Since the war broke loose, the government requisitioned all petrol in that area: the renter is not able to obtain petrol from any sources; the usage of petrol station is impossible and he decides to not pay rent. Is his conduct justified?

I Operational Solution

In this case, an unforeseeable event disrupted the execution of the contract. This event is exterior to the will of the parties and renders its execution impossible: we enter in the domain of Force Majeure. A [synallagmatic] contract creates reciprocal and interdependent obligations: if the obligation of either party is not executed, the other loses his cause: this breach of interdependence can provoke the exception of non-execution, the resolution of the contract for non-execution or the mechanisms of the “theory of risks”. The theory of risks implies the existence of one case of Force Majeure. The rule that applies in this case is: “res perit debitori”, the risk weighs on the debtor, since the obligation wasn’t executed because of the case of Force Majeure.

In this case, the renter supports the risks. He must support the consequences of war and he therefore may not claim the payment of the rental. This solution must not be confused with the resolution of the contract foreseen by article 1184 Civil Code.

Both hypotheses imply the breach of interdependence between the obligations, and the annulment of the contract [for the future if the contract is a successive execution, retroactively if it is instant execution]. However, the act of God does not provoke the liability of the debtor or the possibility for the creditor to obtain forced execution since it is binding and enforceable. Overall the judge can only observe the end of the contract, he does not dispose of any prerogative to appreciate. This rule of principal has been corrected by the principal “res perit domino”, if the contract is transferable property: he is the owner has to support the risk of loss in case of accident. 

II Descriptive formants

During the execution of the contract, the war intervenes and all petrol is requisitioned: the owner B cannot execute his obligation, which consists of giving the benefit of use of the station to the renter A. The war is a foreign cause that can’t be imputed. In virtue of article 1147 of the Civil Code, the debtor is exonerated from the reparation of damages supported by the creditor. We can envision three foreign causes that exonerate liability: Force Majeure, intervention by a third party and intervention by the creditor. Force Majeure is exterior to the person of the debtor, just like in the case of unexpected circumstances. The Force Majeure renders the execution impossible, where as unexpected circumstances makes it more expensive for the debtor to execute but not impossible.

The concept of unexpected circumstances is related to everything that wants to disrupt a contract and not wanted by the parties. The theory of party autonomy wouldn’t like all contracts to be modified, neither by the law nor by the judge; the study of positive law shows that in practice it’s different. The judge may always modify if the law authorises; for example the law recognizes that the courts can decrease tariffs of representatives and business agents if their tariffs are judged to be excessive, the rule has been linked to other liberal professions. The problem appears in absence of legislation. We have seen that law expressively excludes judicial revision of contacts since the jurisprudence “Canal de Craponne”.
 In favour of this solution, we withheld the hypothesis that is not possible for Force Majeure, which does not allow the possibility to execute, or for causing a precarious situation for one of the parties, which is related to the instability of the contract that can be re-balanced. This principle helps avoid the parties from violating the principle of good faith, in order to not respect their engagements and the intervention of the judge weakens judicial security.

Nevertheless, we will note that in famous case law from the “Assemblée Plenière” of 1995
, the Supreme Judicial Court invoked for example the causes of the contract which comes into play mainly during the formation but also during the execution, which shows the desire to re-equilibrate; or we apply the principles of good faith from article 1134 line 3 of the French Civil Code. This is why the Supreme Judicial Court allows in it’s cases withheld, the possibility to request the resolution of the contract or compensation if a party abuses of their dominating position in the determination of the price. Then, a case from the Chamber of Commerce on the 3rd of November 1992 recognised the obligation to renegotiate in such cases of unexpected circumstances.
 This case seems to comfort the possibility and offers the victim who suffers from the disruption the right to obtain damages and interests if the parties refuse to renegotiate the contract.

7. PM (Hotel reservation: individual purpose of the visit frustrated; general safety endangered; coronation case)

A booked a room at B’s hotel, but:

a) The exhibition he wants to visit is cancelled at the very last moment.

b) A terrorist movement declares that it is to launch a campaign against tourists in that town.

c) An unforeseeable strike of airport personnel prevents A from travelling at the specified time to the city where the hotel is located.

d) The coronation procession scheduled at the respective date is cancelled. The room has a view to the street, on which the procession was supposed to take place. Due to the extraordinary event, the agreed price is ten times higher than the regular price.

Is A entitled to cancel the reservation?

I Operational Solution

In France, many different points of view diverge between the judicial judge and the administrative judge. In virtue of jurisprudence Canal de Craponne on the 6th of March 1876
, the Supreme Judicial Court rejected the theory of unexpected circumstances in order to respect the principle of the intangibility of the contract. Article 1134 of the French Civil Code states that “ conventions are binding agreements enforced by law to those who have formed such contracts”. This solution has not been modified or overruled. On the other hand, the Supreme Administrative Court (the “Conseil d’Etat”) has withheld the theory of unexpected circumstances on the 30th of march 1916, case “Gaz de Bordeaux”,
 once the changes in economic circumstances threatens the principle of continuation of public services. In the same situation, both jurisdictions, base their arguments on different grounds of law, which makes them produce opposing solutions.

II Descriptive formants

In practice, A cannot invoke the theory before the judicial judge in order to cancel his reservation. We could tempt the application of article 1147 Civil Code, the principle of Force Majeure. Its application is however conditioned: the event must be exterior, unexpected, and irresistible, in order to cancel the reservation. However, here the court applies a strict interpretation. Especially during the case withheld on the 8th of December 1998, the court ruled that “ a company that has confined to an organiser the transport and lodging of it’s personal members at Marrakech in January 1991, may not accuse the Appeal Court from deciding that the Golf War does not constitute a case of Force Majeure if the circumstances were not insurmountable”.
 The condition of insurmountability is difficult to fulfil. In this case, it is not certain that new conditions will be considered, like a case of Force Majeure, neither seems to possess a insurmountable character.

III Meta-juridical formants

This unexpected change of circumstances destabilizes the respective interests of the parties that are defined initially. These situations are frequently foreseen since WWII or when the instable economy and monetary system was certain. In consequence, the contractual clauses foresee these unexpected circumstances more frequently in the contracts. Overall, the legislation has also intervened to recognize the right for the judge the possibility to intervene in certain contracts. Especially, the statute “Faillot” of 1918 which allows judicial revision of rental agreements in case of difficulty of execution resulting from economical changes or another statute on the 25th of march 1949 which allows the revision of a pension of a life annuity by all means or by judicial intervention.

8. MP (Shop rental: unexpected business environment in shopping center)

A is the owner of a bookshop. He contracts with B for the rent of business accommodation in B’s shopping center. The fixed period of the lease is 5 years. The shopping center has just been built and a large part of the accommodation is still unoccupied. Both parties expect at the time of contracting that a variety of shops (hotel and catering trade, retail sale) will settle down. One year later almost all accommodation is rented, but ¾ of the shopping center consists of restaurants and cafes. For that reason most potential customers visit the shopping center after A closes the doors of his bookshop.

Is A entitled to cancel or to renegotiate the contract?

All successive contracts are exposed to the uncertainty of economic conjunction. Once the parties have treated; they have taken into consideration actual circumstances. In this case, the owner of a shopping centre, which is still being constructed, concludes a commercial lease with the owner of the bookshop for a period of 5 years. Both have foreseen the installation of a wide variety of businesses during the conclusion of the contract.

One year later, the majority of businesses are restaurants and cafes, which do not attract the expected clientele for the bookshop. They do not visit the commercial centre until the closing down of the bookshop, an unpredictable event that modifies the contractual balance. In these circumstances, the owner of the business wishes to terminate or renegotiate his commercial lease.

The contract in cause is a commercial lease: “a lease concerning the rental of locals which the parties gave a commercial, industrial, or artisan destination which is submitted to the derogatory statute to common law of commercial property.”

The contractual instability is caused by the insufficiency of clients, does this essential element justifies the revision of the contract for an unpredictable event?

I Operational Solution

In France, even though the legislator has increased the powers of the judge in the commercial lease domain, the revision due to an unexpected circumstance is not admitted.

In practice, if a merchant exploits his business, he generally uses an actual local that is rented. There exists a particular statute for contacts between merchants, merchants and owners of a business. The statute of commercial loans. These contracts are governed by the decree of 30 September 1953 that are codified under the articles L 145-1 to L145-60 of the commercial code.

Once certain conditions have been reunited, this statute applies in a mandatory manner. These conditions are the following:

- At the destination of the rented local: the local must be exploited in a commercial way. The commercial exploitation must be realised once their exists a commercial activity. Which is the case in our particular case since the taker is the owner of the bookshop;

· At the property of the business; the renter needs to be the owner of the business that is being exploited and this is the case in our particular case;

· The taker must be registered in the registry of commerce;

· Article 3-1 of the decree of 1935 states that “ the duration of the rental contract must not be less than 9 years” and this notwithstanding any clause and commercial usage. This minimum duration is imperative in order to ensure a certain stability, which is re-enforced by the right to renew the lease. This disposition applies to written and verbal leases. In our case, the duration of the rental is 5 years. Does the taker have the right to ask the annulment of the contract since article 3-1 was not respected during the duration of the lease?

· Since it regards a text of public order, the clause is reputed as non-written and the lease is automatically re-conducted for duration of 9 years.

Since the conditions of a commercial lease have been reunited, can the renter request the annulment or the renegotiation of the contract because the disruption caused by the unforeseeable events during the execution of the contract? In our case, the renter that is not satisfied with the results of the new shopping centre, has made unfounded promises that should have been taken into consideration regarding the location rented and should of incited him to contract. The economic end financial instability is due to the fact that the renter’s financial expenses are superior to the profits of his annual sales. You must distinguish the different possibilities of annulment from the remedies that are at the disposition of the taker in order to revise the contract. 

In order to request annulment of the contract, the renter must use the rules of common law by invoking the flaws of consent, or they can provoke the specific liability of the landlord which are found in the rules of a loan contract. 

The first violation of consent is an error defined by law in case there was a false representation of reality, to deceive someone. The jurisprudence has already pronounced on a case where the commercialisation of a shopping mall did not realise the hopes of the promoters. The renter’s claim was rejected on the grounds that “ he could not ignore the composition of the centre which was foreseen since the beginning which can’t be realised only if the offers were followed by effects, the uncertainty of the creation of this whole body does not depend on the will of the owner, but more favourable solutions have been proposed
. Overall, the Court of Appeal of Paris, “a defected infrastructure does not constitute an error in substances if (….) the construction of stores and housing has not been finished and that there is simply a defect in the realisation “fitting out” relative to the pedestrian walk way, modification of the to the centre or the non- opening of offices; these elements do not constitute the essential conditions of the renters engagement”.
 (…) “It is only in the measure that the renter can establish that the <fulfilment> of the centre is insufficient due to the lack of diligence by the landlord, who can take recourse against him”.
 In our case, even though the client was insufficient, it seems that the courts will not withhold any error unless the renter has been proven to be not diligent on the behalf of the “landlord”.

Another hypothesis could be that the renter shows proof of swindling manoeuvring by the landlord. The dishonest conduct by one of the parties towards the other is a form of manoeuvring, lie, collusion, etc., must be clearly characterised. “Does not constitute a form of dishonest conduct by the renter who promises before hand “ landlord” indicating that the locals registered in a commercial local, if these premises have not been exaggerated extensively in the rental domain of a shopping centre that is being created. There is no fraud, or deceivable actions, or lies from the “landlord”.

In the actual case, the fact that the parties have foreseen a variety of businesses to be installed constitute a degree of optimism that allows in the domain of area rentals in a commercial centre that is being built; the renter cannot invoke dishonest conduct in order to terminate the lease. 

The jurisprudence has provided many examples of court cases attempted by renters who did not obtain success after the installation in a shopping centre, who tried to invoke the liability of the landlord. The courts took the opportunity to precise that the landlord does not have an obligation of result, but must do everything in his possible means.

Once the lease has been consented for in a shopping centre, the accord of both parties is not relative to the locals’ commercial test but only to the anticipated success
. Regarding the renters, “they accept the risk, of development of the centre and the future exploitation of his own business.

The jurisprudence refuses to accept the obligation of result instead of the obligation of possible means, refuses to put the burden on the owner of a merchant gallery, in the absence of a specific clause, these obligations would be larger than an ordinary landlord.It concerns an obligation of possible means because “creation of a shopping centre and it’s success is based on an economical bet which all partners have made, the risks and the financial uncertainty have been accepted in the perspective of a successful operation, short term or mid term”. It is not possible to accuse, that the landlord did not diversify the different businesses
. The renter has the right to expect from his landlord, that he will do everything possible to ensure success, but there is no actual guaranteed of success. The taker of the locals situated in the shopping centre can not take advantage of the unsuccessfulness of the commercialisation of the centre, which does not depend of the landlord […] the indemnities for the losses during the exploitation that were supported
. The commercialisation does not depend only on the will of the landlord that has an obligation of “possible means” and not result. Also the 3rd civil Chamber of the Supreme Judicial Court estimates, in absence of particular stipulation, the landlord is only obliged to ensure the deliverance, maintenance and the pleasurable usage of the objects rented.

In consequence, it appears to be probable that the renter can only engage the liability of the landlord and to obtain the termination of the contract; the only hope is that a specific clause was inserted in the contract. The landlord can he renegotiate the leasing contract?

The possible means of revision for rent can be foreseen if the renter does 2 orders:

· Either he uses the legal dispositions related to the revision of rent and vacation.

· Or, he uses the actual contractual stipulations inserted in the contract.

The law brings to the renter two remedies that allow him to renegotiate his contract: the revision of rent and the termination of the contract. The lack of clientele provokes a decrease in sales; the renter has supported a commercial prejudice, which can be grounds to request a review of the rent. The unique condition needed for revision of the rent is “at least 3 years have past after the date of occupation of the renter”. This disposition issued from the decree of 30 September 1953 is imperative; the parties have no right to disrespect this legal principal of revision every three years, neither his conditions nor its application.

In principle, the amount of rent that is revised must correspond to the rental value; the decree of 1953 enumerates the elements that are to be taken into consideration; unless there is an agreement between the landlord and the renter who determine the rental value. The characteristics of the actual local must be taken into consideration, the factors of commercial locals and the price usually practiced in the area, etc. 

By this manner, the renter could ask the landlord, to revise the rent during 2 years in order to balance the economy of the contract.

The renter also has the option to give leave at the expiration of each 3rd year period. The notice must imperatively be given to the landlord by an official extra-judiciary act and at least 6 months in advance. If these formalities are not respected, the leave will be considered as inexistent since the lease will continue. If the notice is given regularly by the lessee, it will normally not be followed by any procedure, and the lease will and at the date that has been foreseen, the renter will not be attributed an indemnity for eviction. In our case, the lessee can ask for leave from the lessor by one of the following methods and the commercial lease ends after 2 years has passed. 

The parties can also insert in their contract an indexation clause that allows automatic revision of the price of services in case determined variations. They can foresee that all, or certain obligations, especially the price of the contract can be re-examined if events present and modify the economy. The French Cour de cassation
 and certain arbitrators
. have implicitly recognized the validity of the clauses of revision in French law However it is recommended that the parties explicitly formulate certain clauses of revision, because the judges don’t admit tacitly their existence.
 These clauses of revision, must precise the circumstances that are susceptible to allow the right to adapt the contract. These circumstances may be allowed for precise and determined events or these circumstances must correspond to important political, economical or financial events, which the parties did not include in their provisions, and this creates a reasonable impossibility to execute the contract or to generate difficulties for the parties that are unable to equally support. 

To determine if the conditions are susceptible to allow the revision and reunited, you need to take into consideration the following rules: 

· The victim must not provoke the aimed events; you cannot take advantages of your own mistakes.

· The reasonable refrain to execute the contract constituted by an event does not permit an operator, acting with caution and normal diligence, in order to face his obligations.  The refrain is considered reasonable by avoiding any difficulties born from the event, you would not have to apply exceptional measures in order to execute, depending on their nature their extent and their cost. 

· The equity must be taken into consideration if the parties have allowed it.

Once it produces it’s effects, these clauses are remedies to unexpected circumstances, but in our case, the lessor and the lessee did not foresee any. The insufficiency of clientele constituted an unexpected circumstances event during the execution of the contract. An author proposed to retain the concept of the disruption of the contractual economies. Must we maintain the contract even though the imbalance is present, at the expense of the lessor or should we permit the judge to intervene in the situation?

A whole chain of arguments were advanced to incite the judge, either to terminate the contract once its instability provoked a considerable and unexpected increase in the price, or to readdress the price in order to balance the services. The principal argument was taken from the probable will of the parties. They would be engaged, under the condition, their needs to be a certain economic stability. In every contract a tacit clause must be assumed, the clause rebus stic stantibus[if everything stays the same].
 Otherwise said, the fixed prices were part of a certain economic situation. If this changes radically, the prices shall no longer be maintained. If French Courts accepted this theory, it is clear that a diverse clientele would be a determined condition during the conclusion of the contract and this does not exist. 

Another argument was given and inspired by the theory of unexpected circumstances. We invoked articles 1134 and 1135 of the Civil Code that declares that contracts must be executed in good faith, and conform to the principles of equity. However, by renting the majority of the locals to hotel establishments the lessor did not execute his contract in good faith.

Other arguments can be invoked, like the theory of abuse of law and enrichment without cause, but in our case, these theories are too difficult to apply. The parties shall not request the revision of the contract. 

II Descriptive formants

Regarding contractual remedies, we could make the most of the absence of revision for unexpected circumstances which is preferable since it incites strongly the adoption of clauses that bring an adequate solution to difficulties that are born from economical and monetary instability.

These clauses are born from the reaction of individuals themselves. We can mention the clauses like a mobile ladder where the parties are advised to index the rent on a price index chosen by the parties. This index must have a direct relation with the object of the contract or the activity of one of the parties. The lessor and the renter can fix freely by contract the period of revision, the eventual threshold, its automatic character or the necessity to a beforehand notification. By the effect of indexation clauses the rent can be validly constituted, as a whole or in part, of a percentage of the turnover. The existences of these clauses reflect the will of the parties to find remedies to inaction of judges in case of obvious unbalanced contract. 

Regarding judicial remedies, many laws allow the judge to mix in the contract, overall it is subject or the request of revision is already organised: the rural leases, commercial leases,
 life annuities… their exists a couple types of judicial revision for unexpected circumstances during the contract. The judges take into consideration the economic situation of the debtor and intervene in order to revise the contract.

Concerning the obligation of the lessor, a case withheld by the Court of Appeal of Reims on 1st of April 1993
 “the lessor, owner of all locals composed in a merchant gallery, which has larger obligations than a ordinary lessor, and must do everything possible to ensure that the lessee maintains a favourable commercial environment. It observed that the lessor did not justify “ doing everything is his possible means to make the gallery continue”. The court of Reims estimated his liability would be engaged. This decision (like others) has been censored by the Supreme Judicial Court on the grounds of a double visa: articles 1719 and 1134 of the Civil Code. The lessor of commercial locals, in the merchant gallery does not contract with his renter, but the obligation to deliver the locals to their destination and in good shape [working condition, and to ensure good usage [application of article 1719]. He cannot have other obligations; especially “ to put everything in order to ensure the maintenance of the favourable commercial environment of the renter” only if specific stipulations of the lease contract are included. Application of article 1134, once the renter can’t accuse the lessor of the existence of “bent teath” damageable to the working state of the shopping centre only if he engages in the lease contract “commercialise all the commercial locals and to ensure their occupation permanently.”
 Even though the judges enlarge the obligations of the parties and revise them in the contract, the Supreme Judicial Court keeps his position and refuses to admit unexpected circumstances.

According to the doctrine, contractual justice withholds the concept of social utility. The unbalanced objective of services makes the execution unjust but does not necessarily affect all economic activity. This justifies its maintenance and adaptation. The judge should use more often the concept of good faith, but the contract according to positive law is first an agreement between two wills with a certain objective. “The day the judge can redo a contract, there is not really a contract but a legal obligation which takes the place of a existing one, if we want or it or not, their will never be a contract without the combination of the will converging with life”.
 The French contractual conception opposes to the admission of the general principle of judicial review for unexpected circumstances.

9. LV (Long-term supply of beer; beer sales are far below expectations)

A is the landlord of a bar. He enters into an exclusive supply agreement with the beer brewery B for a fixed period of 15 years. Pursuant to the contract, A is obliged to accept and pay a specific quantity of beer on a monthly basis, while he is allowed use technical equipment and furnishings owned by B. Consumption of beer, however, remains far below expectations. The bar is well attended but the “B-beer” is unpopular amongst customers of A’s bar. A requests adjustment or termination of the agreement.

Is A´s claim justified?

Contracts of distribution have a common objective: create a judicial framework in the centre where successive sales will take place every time the distributor passes an order from the producer. Precisely, in the framework of the activity of “brasseries”, the producers of beers, at the same time help café owners to install [for example by lending them their business and their installations] which demands from them an exclusive engagement of supplying. The contract of exclusive supply is defined like a distributor who engages to supply from his side, his liberty of action.

A distributor concludes a contract of supply exclusively with his supplier of beers for duration of 15 years. The distributor foresaw the consummation of superior beer to the one really affected and wished to revise or terminate the contract. Is it possible?

In principle only unilateral revisions or termination of the contract of exclusive distribution is impossible, but their exists some supplying legal, jurisprudential, and conventional orders [1]. These solutions are justified by reporting to concepts of unpredictability and abuse of the fixation of prices [2] and inscribe in the framework of the will to protect the distributor and the corporation between the parties of the contract [3]

I Operational Solution

The contract legally formed is enforceable by law; its unilateral modification seems legally impossible [art. 1134 of the civil code], only by intervention of the legislator who can modify the contractual norm. Inversely, the convention can’t be the object of a unilateral modification by one of the parties. Created by an exchange of consent, the contract cannot be modified by one unique will. Such a modification would remain without effect, or would generate a sanction by a judge. According to the principle of jurisprudence, only a new accord between parties can modify the convention. The distribution A is not founded to request a unilateral revision of the contract of exclusive supply.

The unbalanced contract due to the changes in economic circumstances isn’t possible due to the unpredictability between parties, which thought of modifying contractually the adaptation of a contract for economic reasons. Sometimes called in international commercial law, clause of hardship, this clause of revision is the stipulation of the contract which the parties engage to renegotiate the contracts of the convention, therefore does not possess automatic character, since it has the objective to impose between parties the renegotiation in good faith the conditions of contract, without restricting the possibility to reach an agreement. If the parties agree, the contract can be modified in the future. If there is no agreement, in principle the contract stays the way it was initially. One of the parties may engage the others contractual liability, if he proves that the principle of good faith were violated during the negotiation. Certain clauses attribute the possibility to unilaterally terminate the contract if further negotiation is impossible. If the parties in the contract of distribution have foreseen a clause of revision, the distributor A may prevail by requesting the adjustment of the contract. Nevertheless his request must be justified by a change in economic circumstances during the execution of the contract. In our case, nothing allows the confirmation of such a change-taking place. The bar of A is frequently visited, it’s the beer B that is not popular among the clients” even if a clause of revision was inserted in the contract, it seems that A cannot prevail.

The contractual clauses of revision are of great utility according to the jurisprudence of the Supreme Judicial Court that withheld the rule: the obligation for the parties to execute their initial contractual obligations, even when the economical circumstances have radically changed. It seems, however, that in the specific domain of contracts of distribution, the Chamber of Commerce of the Supreme Judicial Court has slightly tempered this Jurisprudence; for instance the case  “Huard”, their was refusal to adapt or renegotiate the contract, in absence of any contractual clause. This solution was based on the principle of good faith [article 1134] French Civil Code, which obliges one of the parties to modify, during the execution of the contract, a system of free pricing, or at least, by convention fixing at the beginning because one of the new circumstances has rendered the obligation difficult to execute by the other party, which puts him in a precarious situation. If B and A foresaw no contractual clause of revision, A still has the right to prevail from his Jurisprudence and invoke the principle of good faith during the execution of the contract to obtain an adjustment. However in a perspective of judicial revision, good faith must not just be a principal but also be limited by the demand of the parties. The generating event must be abnormal, which means not included in the provisions of the parties, and the situation must become precarious or unsupportable for one of them. The risk to have a party who violates the principle of good faith is quite possible, since he would provoke for his profit a revision of the contract.

In our case, the generating event was not unpredictable: it was possible that beer B would not be popular among the clients of the bar; the distributor A engaged even though the risk was present. Overall, his bar was frequently visited; it is not probable that the contract concluded with B puts him in a precarious and unsupportable situation. If A engaged and was aware of the cause, he will not be able to prevail from the principle of good faith in his contractual relations to obtain the adaptation of the contract. At the time, like in our case, exclusivity is promised by the distributor, this engages him not to buy [or resell] competitive products: this concerns the exclusivity of the sale usually known as the clause of exclusive supply, or exclusive provider.The duration of the contract in principle is fixed freely by the parties, and may not be fixed; since the convention is a non-fixed term contract and possible unilateral termination at any moment.

However, to protect the distributor, the law fixed a maximum limit: an old law from the 14th October 1943[which was directed against certain providers of American materials]

Has limited to ten years the duration of a contract that comports an exclusive engagement from the distributor.
 The sanction is not the invalidity of the exclusivity clause, but the effects are reduced for a duration of ten years: the continuation of it’s execution over 10 years will be qualified as excessive, this text is of public order. In virtue of a European regulation of exemption, this duration may be reduced to 5 years for certain beer contracts if the exclusivity covers not only beers but also other soft drinks.

In our case, the contract of exclusive distribution is fixed for duration of 15 years. This period is excessive and may be reduced to the maximum limit of 10 years foreseen by article L330-1 of the code of commerce. If the exclusivity covers the beer B and also other drinks, the duration of 15 years can be reduced to five years in virtue of the European regulation of exemption. Overall, it may be imposed to the distributor who buys minimal quantities of merchandises that have an exclusive object or a certain percentage of his turnover during the contract. Such clauses are allowed by the Regulation of exemption CEE 1984/83 the 22nd June 1983. You may not however if the producer decides, in reality the purchase is done by the distributor because this clause would be invalid. The object of exclusivity must be carefully determined and limited to a product or a variety of products. The agreement cannot cover all the products that the seller is authorised to resell. The clauses of quotas are not illicit unless the measure is in itself a violation to the liberty of competition. It must remain “reasonable”. Otherwise, the clause of quota where A is obliged to accept and to pay a determined quantity of beer every month may be revised.

II Descriptive formants

Since the contract is the law between the parties, the judge cannot modify it in any case. This is not possible, under the pretext of equity, modifying the contractual clauses précised that are stipulated by the parties. The impossibility for the judge to revise a contract regarding the services that became unbalanced after the unpredictable event was confirmed, we have seen in the case “Canal de Craponne”.
 This solution had different interpretations and solutions since the Administrative judge admits the possibility to revise a contract for an unpredictable event.
 We regret the excessive strict interpretation of the solution withheld and founded on a radical conception of forced execution, even though the Supreme Judicial Court would have found in the Civil Code judicial rules that justify the revision of contracts in exceptional cases. Also can we consider that all contracts that have been tacitly concluded with a clause “rebus sic stantibus” [as long as things stay the way they are], which makes the contract out of date in case of disruption by economic circumstances.

It would of also been possible to appeal the concept of cause, the execution of an obligation devoid of any real compensation in return may be considered as absent of cause. The Supreme Judicial Court has never accepted such arguments because of the law of the contract between the parties. However, other recent cases seem to take a certain distance from the original jurisprudence of the Supreme Judicial Court.

Without authorisation the judge has revised the contract himself, the Supreme Judicial Court has considered that the refusal to renegotiate by the parties who profits from the modification of economical circumstances is in violation to the principle of good faith. The judge has the right to engage the contractual liability of the party that refuses to revise in an abusive way, and sanctions may result in compensation and various indemnities.
 This case was related to a contract of distribution. A provider of petroleum products was sanctioned and needed to pay damages and interest to the distributor, in order to prevent him from practicing competitive prices [after the liberation of prices of sales of petroleum products in big quantities] and by not executing the contract in good faith. The solution, the importance stays unknown at the moment, it is a compromise. The judge cannot modify himself the clauses of the contract, but may invite the parties, to renegotiate on the grounds of good faith. Otherwise, compensation may be attributed to the victim of unexpected circumstances that will compensate his economical losses, which indirectly will economically balance the convention. The solution seems to be a middle ground that conciliates the respect of forced execution and the principle of contractual good faith.

Regarding termination, the problem of fixing prices has been asked by individuals relating to framed contracts in the domain of distribution, which organises the relationship between providers and distributors and determines the essential conditions and terms of contracts that will apply in the future. Since these contracts will be executed during a long period of time, it is difficult to fix in advance the price of sales to come later. Must the price of these sales either be determined or just determinable in the framed contract? Since 1971, the Supreme Judicial Court has responded by the affirmative and declares invalid, on the grounds that article 1591 of the Civil Code, the conventions that make a reference to tariffs of providers on the day of delivery. Since article 1591 of the Civil Code is proper to sales and framed contracts are not considered as sales, but these agreements that organise the future agreements of suppliers, the Supreme Judicial Court later based it’s solution on a text that had a general authority, article 1129 2nd line of the 1st paragraph of the Civil Code, which demands that “ the quota of the object” must be determinable. Since the article has general authority, it created an obligation that forces the price to be determined or determinable in many other contracts, like the rental /maintenance contracts [numerous decisions concerning in particular telephone installations] or the loan [relating to the fixation of fluctuating interest rates]. In absence of a determined price, or determinable independently of the exterior will of a party, the framed contract is invalid. This solution has been criticized by a large majority of the doctrine because it creates obstacles for contracts that need to be concluded at long term and in particular the domain of distribution.

Shortly the 1st Civil Chamber of the Supreme Judicial Court has become less demanding, then “l’Assemblee Pleniere/ the Supreme Chamber” has in one of it’s cases on the 1st of December 1995, has changed their opinion and ruled that:  “ article 1129 is not applicable during the determination of prices”.
 In consequence, “ once a convention foresees the conclusion of latter contracts, the non-determination of prices of these contracts are not affected by the initial convention, unless specific legal dispositions are present, the validity of these”. Also, a contract of distribution is valid, even if the price of merchandise is not determinable in advance and even if the agreement does not specify the mode of determination of the price. The price can be fixed unilaterally, for example, relating to “a tariff catalogue” of a supplier that is valid during the order. But at the same time, litigation, until now fixes at the moment of the formation of contract will be moved towards the moment of execution since the distributor can accuse the supplier of abuse during the fixation of prices. The courts have not given any criteria that determines a such abuse and the temptation might be quite grand for the supplier to practice competitive prices maybe to ensure the distributor a sufficient profit, all in the framework of “ an obligation for the dominating partner to take into consideration the interest of the partner that is dominated, during the fixation of the price”.
 Nevertheless, the Supreme Judicial Court has taken into consideration it’s own jurisprudence: the simple act that the suppliers price is to high does not justify for example that their has been an abuse committed, the distributor must demonstrate that there is an actual abuse.
 The control of an eventual abuse by the producer in the fixation is evaluated among the principle of good faith during the execution of the contract, which allows the judge to engage the contractual liability by requesting compensation, or by reducing the abusive prices, or by terminating the contract. The sanction does not reside in the invalidity of the contract, which was a solution that was conforming to the needs of business.

III Meta-juridical formants: originates from solutions concerning the revision and the termination of contracts of exclusive distribution

The agreements of exclusive distribution are typically contracts of dependency, where the supplier controls directly the resale of the product. The economic dependency is not licit; these are abuses that are tolerated. Also if national positive law and European positive law recognize clauses of exclusive suppliers, it is only because certain conditions limit their effects. In order to protect distributors, the jurisprudence and European institutions and courts continue to limit certain aspects of contracts. This is why the European regulation of exemption # 1984/83 of 22nd of June 1983 limits these clauses that may figure in contracts of exclusive purchases, under the penalty of refusal or withdrawal of exemption [which translates by the illicit nature of the agreement regarding article 85 of the Treaty of Rome]. Also the legislator limits the duration of an exclusive contract of supply to ten years [statute of 14th of October 1943]. The jurisprudence relating to the determination of price in the exclusive contracts of supply only justifies itself in order to protect the distributor and to offer him a more lenient regime than the harsh conditions of contract law.

Contrary to the ordinary couple seller/buyer where the interests are directly opposing, the supplier and the distributor have sharing interests: to make the sales increase and show better performance. They are associated to fulfil the object and realise commercial success. They have a co-operational relationship, which the law “ Doubin” on the 31st of December 1989 stated by using on purpose the expression of “ common interests”. This common interest seems to be the grounds to allow the existence of the obligation to adapt and to renegotiate. The overlapping interests require the strict respect of the principle of good faith, which allows a certain flexibility regarding the principle of forced execution. If our jurisprudence, marked by the “syndrome of Craponne”, traditionally rejects unpredictable events, certain decisions allow an evolution of the requirement of good faith. An obligation of cooperation that has been accepted, we are sliding towards an obligation of adaptation which is partially affirmed”.
 “The principle of forced execution of the contract loses its legitimacy once a mechanical application conducts one of the contract ants to an economic disaster or to social distress”.
 This is the reason why the obligation to renegotiate figures today among other principles of European law of the Lando Commission: “ the parties have the obligation to engage negotiations in order to adapt their contract or to terminate the contract if the execution has become to excessive and costly for the party due to changes in circumstances” or also in the principles Unidroit [art. 6-21 to 6-23].

10. HCG (Export ban)

Firm A purchases technical equipment which is to be produced by firm B. The parties know that firm A plans to resell the equipment to Iraq. At the time of contracting, exports to Iraq are illegal but the parties expect that the status quo will change until the time of delivery. The parties are aware that the equipment can only be sold to Iraq at a reasonable price. When firm B has completed production and offers delivery, exports to Iraq are still illegal and no change is in sight. Firm A refuses acceptance and payment.

Is A’s refusal of acceptance and payment justified?

I Operational solution

The company A buys technical equipment that is produced by the company B which ignores that the company A desires to resell the product in Iraq. The refusal to execute the contract by one of the parties, does this justify a change of circumstances that was foreseen by one of the parties, but did not happen. The contract in cause is a sales contract where the execution stretches over a period of time and by which the company B engages himself to deliver the goods to the company A in order to get paid in return.

In virtue of article 1134 of the Civil Code, the contract is intangible and shall not be modified unilaterally by one of the parties. The Supreme Judicial Court does not allow any consideration of time or equity that authorises a judge to modify the convention of the parties.
 However, the parties can introduce clauses that stipulate ab initio that the modification of a contract is possible if a change in economical circumstances arises during the execution of the contract. In our case, the parties did not foresee explicitly such a clause. On the other hand, the legislator has intervened by integrating certain procedures of judicial revision or termination of contracts for unpredictable events, but to a limited manner and in specific domains. The hypothesis in our case was not considered.

Judicial revision of a contract in favour to balance contracts can be considered on the grounds of the 3rd line of the paragraph of article 1134 of the Civil Code related to the obligation of good faith of both contracting parties utilised by the Chamber of Commerce of the Supreme Judicial Court, in the case “ Huard” withheld on the 3rd of November 1992.
  We can mention two other cases of the Chamber of Commerce, which goes in the same direction.

In our case, the immediate goal that drove our company A to buy equipment was the resale of these goods in Iraq or to export them illegally during the formation of the contract. However the parties considered the fact that the situation may change and that exportations might become legal during the delivery of the goods. The obligation of good faith can be grounds for a possible judicial revision. But in our case, both parties were aware of the situation in Iraq and could foresee easily that the situation might not change, this will not justify alone the non-execution of the contract by the party that was wronged even though he had no possibility to proceed to the resale of the good. This concerns a risk that was consented for and taken. The judge can simply invite the parties to proceed to an amiable and transactional revision of the contract in order to proceed and re-balance the contact.

II Descriptive formants

The security of business during the judicial acts postulates the stability of contracts in order to secure the trust between co-contract ants. But this imperative enters into conflict with the demands of equity once the relationships of parties are found unbalanced by unexpected circumstances.  That is the reason why the principle of article 1134 of the Civil Code, the civil jurisdictions refuses to allow the theory of unexpected circumstances.  On the other hand, the Supreme Administrative Court (“Conseil d’Etat”) does take into consideration the theory of unexpected circumstances if the event blocks the good execution of a contract. But this admission is attached to the proper motivation of public law, which secures the continuation of public service. In this optical, the unexpected circumstances overtakes the ordinary uncertainty and we take in to consideration the importance of the event that is similar to an administrative act of God. Nevertheless, today contracts that are stretched over a period of time are more and more complex; a unique conception of contracts seems to be less and less applicable.

III Meta-juridical formants

In the compilation of Justinien we find textual principles for the theory of unexpected circumstances [in the Digeste, the allusion to a tacit condition “rebus sic stantibus”]. Therefore, certain have thought to see the application of this principle to respond to social needs and rational proof inscribed implicitly in the conventions between individuals. During the 16th century in France, we ignored this principle in order to prevent the monarchies from intervening in contracts during the unstable monetary period. The authors of the Civil Code refused to admit these principles.  This clause was finally ignored for a century due to the monetary stability and economic prosperity and equally during the war of 30 years. The judicial security of contract law is privileged instead of balancing the contracts. From a political legislative point of view, the option to revise is being discussed because it is not certain that if it was allowed that it would always benefit the weaker economical party.

III. Frustration of specified purposes (other than I or II)

12. HCG (equitable compensation if divorce laws lack a basis for compensation)

Before A and B get married, they enter into a prenuptial agreement, in which they agree on separation of property. During the marriage A buys a house and A and B use the house as their family home. The price for the house is 500 000 Euro. A is the sole proprietor of the house, but B has contributed 100 000 Euro to the purchase-price. In addition, B does extensive renovation work before they move in. The renovation would have cost 50 000 Euro, if professional services had been employed. After A and B have lived together in the house for one year, they separate and get divorced. Divorce law does not provide for a basis of compensation.

Is B entitled to compensation for his contributions to the family home?

Two individuals get married. During the marriage, one of the spouses obtains, with the financial contribution of his spouse, a building that he exclusively owns. The spouse who is not the owner proceeds to many different renovations for the building. Finally they get divorced- how is it possible to reach a solution that takes into consideration the contribution of the spouse who is not the owner?

Regarding the question of compensation in case of divorce, the law of obligations allows us to find solutions that were adapted to the marital regime: this concerns a concept of substantial profit issued from the enrichment without cause. If there is no contract, the legal community will substitute; therefore article 1400 of the Civil Code;

We need to see two hypotheses:

· If the contribution of the spouse was done with common funds, the marital community has the right to be re-compensated [article 1468 of the Civil Code] and in consequence, regarding the question of the acquisition, articles 1437 and 469 of the Civil Code exposes that the compensation can not be less than the substantial profit, which signifies that the enrichment benefited to the patrimony of the spouse’s debtor. This signifies that the compensation needs to be at least equal to the expense that was made. In our case, the compensation needs to be at least 100 000 euros, but this some belongs to the marital regime. On the day of division, the principal is the equal parts, (article 1475 al. 1), each of the parties will receive 50 000 euros. B will receive this sum. Regarding the expense that allowed the conservation of this good, concerning the reparation, lines 2 and 3 of article 1469 of the Civil Code accepts that the expense made was 50 000 euros and the substantial profit is equal to the same amount, because even though the renovation did not increase the value of the good, A profited from this enrichment since he did not have to support this expense, so the compensation of the marital regime paid by A is 50 000 euros but during the division, B, according to the terms of article 1475 line 1 will receive 25 000 euros. In total he will receive 75 000 euros.

· If the contribution of the spouse was done with her proper means, this concerns the debt between spouses and in this case, article 1479 line 2 refers to article 1469 line 3 of the Civil Code where a reimbursement is necessarily superior to substantial profit so B will receive at least 100 000 euros [in the case where the substantial profit is 0]; concerning the renovation, it will bring at least 50 000 euros according to article 1469 line 3 of the Civil Code. B will receive in total at least 150 000 euros.

The concept of substantial profit is issued from the concept of enrichment without cause. In fact, before 1965, the evaluation of compensation was done according to the rules governing enrichment without cause; by taking the lesser of the sums, on the one hand the enrichment of the creditor and the precariousness of the debtor. However this solution became out of date when their was monetary depreciation, especially if expenses were made to improvements which provoked a surplus in the substantial value, where the reform on the 13th of July 1965 maintains enrichment without cause but attributing 2 exceptions.

In the case of separation of goods, article 1543 of the Civil Code refers to article 1479 which also refers to article 1469 line 3 which signifies that the spouse which made a contribution must recuperate the whole amount that was contributed, B must recuperate 150 000 euros.

IV. Mutual mistake

V. Miscellaneous issues

15. AV (Disclaimer concerning the rights arising from unexpected circumstances; other clauses on unexpected circumstances)

The construction company A agrees to build a double-floor building on B’s ground for the price of 2.000.000 €. In the contract the parties stipulate a disclaimer which excludes “all the rights of both parties arising from unexpected circumstances”. Two weeks after the construction work has begun a granite rock, which could not have been detected by the parties before conclusion of the contract, is revealed on B’s ground. As a result the costs of the construction increase by 300 %.

Can A ask for renegotiation or can he cancel the contract in spite of the disclaimer? 

Has any other contractual stipulation addressing the issue of unexpected circumstances played a major role in the case material or in scholarly discussion?
In our case, the company A [the constructor] accepts to build a building on the land of B [the owner] for a set price of 2 million euros. During the workload, a bloc of granite that was undetectable before the conclusion of the service contract was discovered on the land of B. From this unexpected circumstance, the costs of construction have increased around three hundred percent. The parties have nevertheless concluded a clause of renunciation in case of unexpected circumstances that excludes the right of the parties to terminate in consequence the contract. This contract is qualified as a fixed deal a set price and is governed by the article 1793 of the Civil Code.

In French law, the question is to know if A has the right to renegotiate the contract or if this is not possible, the clause of renunciation included in the contract in case of unexpected circumstances appear, is this clause applicable? In the last hypothesis, the clause that was stipulated, was it well adapted in the contract?

I Operational Solution

If the affair opposing A and B presents all the conditions necessary to apply the theory of unexpected circumstances, it seems that a priori governed by an administrative contract-, therefore in principle and in practice the judge may not proceed by revising the contract. A may not renegotiate the contract since judicial revision is not accepted by the judiciary judge. However, the parties have inserted a clause of renunciation, which excludes “ all rights of both parties in unexpected circumstances appear”.

This clause is not entirely clear since it does not precise when unexpected circumstances are able to appear in such a contract. Also if it was applicable, the party B would be in a precarious situation since the initial obligation that was agreed upon in the contract, in this case the construction of a building, will not be fulfilled. It seems that we are almost in a situation of an act of God since the costs have increased to three hundred percent and this renders the construction of the building very difficult for A. therefore there is a need to find the common intention during the conclusion of the contract instead of analysing the literal sense of the terms (article 1156 of the Civil Code). It seems that both parties wanted to reject any unexpected circumstances by terminating the contract and any rights that were attached, especially the right to bring forth a claim in justice in case of litigation. Even though in practice we give priority to clauses that arise from the will of the parties,
 the parties do not benefit or possess total liberty.  In order to face a clause of unexpected circumstances or hardship, the parties need to increase the price or the flaw of the ground for example. The clause cannot be considered as contractual. The event that intervened seems to be exterior to the will and unexpected to the conclusion of the contract. The consequences that appeared due to the discovery of the bloc of granite is very important and is almost qualified as an act of God, but since it was not specified this will prevent the clause from being applicable. Also, it is admitted that the lack of prevision of the entrepreneur (A) is not of nature to modify the set character of a contract.
 It seems that the elements are not lacking in order to determine if A did not respect his obligations. Is it presumed that professionals must always support the financial additional expenses?

Also, the clause in not a clause of an act of God, even if the contact becomes extremely difficult to execute, it is impossible, to be considered as a clause of unexpected circumstances because it is not precise enough. The parties should have concluded a clause that allows A to renegotiate.  In order to deal with unexpected circumstances, a variety of clauses are available for the parties. The parties may conclude an automatic clause of adaptation within the contact such as a clause of indexation. To better adapt, they could insert a clause of renegotiation, also called a clause of unexpected circumstances, clause de safeguard or of hardship. Long ago reserved to international law, these clauses are today found in national contracts. The clauses of acts of God foresee the possibility to have negotiations between parties in order to adapt the convention during the appearance of an exonerating event. These clauses oblige the parties to enter in a discussion and to negotiate by respecting the principle of good faith. If the negotiation is unsuccessful, in principle, the contract continues to be executed but certain clauses give the possibility to parties the right to terminate the contract. However these clauses that have an object to deal with the unexpected circumstances must be explicitly stipulated in the contract. A and B only agreed to a clause which terminates the contract in case of unexpected circumstances which is unaccepted by the judicial jurisdiction since it is qualified as being unclear and imprecise, A may not renegotiate the contract, or terminate. The contract must stay as it is and continue to be executed. The additional work must be done by A in the framework of a set market and globally will not be paid in principle. The additional work will be excluded from the deal and without contestation the set market and admitted if the set market is imperfect. This is the way the court ruled in the case on the 4th of may 1988 by the Court of Appeal of Paris which considered that additional work that is needed to finish the initial project, but not foreseen in the set deal must not be entitled to additional payment in principal. It is quite normal that the entrepreneur (A), even if he concluded a deal, must construct and deliver the building, viable and conform to the contract. Once the work has been judged “ necessary to the finishing of the building, the entrepreneur is obliged to execute without receiving additional financial compensation. The strictness, severity of article 1793 of the Civil Code and the non acceptance of the theory of unexpected circumstances does not offer any possibility for A to renegotiate. He has the obligation to execute the contract and may risk entering a precarious state if we do not consider the role of insurances. 

II Descriptive formants

Even though the majority of all civil doctrine has adopted the non-acceptance of the theory of unexpected circumstances by the judicial jurisdiction, this argument has not convinced everyone. We previously evoked the diverse theories that developed especially by Voirin, Fyot or even Magnan de Bornier which are trying to find a solution to the rejection of the theory of unexpected circumstances. This leaves the legislator who has not adopted the adaptation of contracts for new circumstances and the courts should normally apply the strict interpretation of the text. However, nobody thinks that the existence of an important instability between services should allow the judge to revise a contract in application of the principle of balanced contracts. Lets put forward the obligation of good faith reactivated with the concept of solidarity of contracts and reinforce the spread of the principal of contractual fraternity, a part of the doctrine that is very active is trying to allow the admission of judicial revision of contracts if there is a risk of execution, due to the instability, to prevail over the precarious state of one of the parties. We ask ourselves if there is a conflict of the judicial principle of binding execution. The injustice, the inequity that may result from this strict application of forced execution may be blocked by the possibility to balance the contract by the judge.

The judicial security needs to be reconciled with contractual justice.  Others estimate that a recourse before the judge, the conciliation and the renegotiation between the parties or with the help of a third party is necessary in order for the judge to intervene and verify if the refusal to renegotiate constitutes a lack of good faith. One part of the doctrine follows this direction in order to open a real right to renegotiate.

III Meta-juridical formants

The contract today has metamorphosed.  Through many successive economical evolutions, social, legislative, jurisprudential solutions, certain clauses and practice in general, the contract is not as solid as before. However, it does demand less liberty at the moment of formation in order to have more liberty during the time of execution. The multiplication of contracts being concluded for a long period of time, either because of the complexity of the task that needs to be done asks for important delays of execution, or because of the insecurity in the world environment to ensure by concluding agreements in order to provide natural resources or energy, militants also in favour of an evolution of jurisprudence.  The non-acceptance of judicial revision in the domain of unexpected circumstances is motivated by judicial motifs: the courts are worried, on the one hand that parties that violate good faith will not respect their obligations, on the other hand, the arbitration of the judge may favorise the instability of the contract which will go against juridical security. Also, economic reasons explain the non-acceptance of the theory of unexpected circumstances. The judge is not well placed to evaluate if his decision, in particular by definition, related to the national economy, is good or bad. In virtue of article 34 of the Constitution, conformably to national judicial order, it is the legislator, who is more prepared to evaluate the economical consequences of which ever choice, in order to solve it, if there is contractual injustice and if an important category of individuals risk to be found in a precarious state. 


Another important factor, the increasing role of insurances, which are parallel to, contracts in order to guarantee possible risks that may intervene which allow to establish a certain balance between the services of both parties. However, the increase of powers attributed to judges in the domain of the determination of prices which result from the cases withheld by the “Assemblée plénière” on the 1st of December 1995,
 created a favourable context to introduce the possibility to revise a contract for unexpected circumstances. 

Instead of inviting the contacting parties to insert themselves in the contract clauses that are made to avoid the actual solutions of French law, wouldn’t it be preferable to overcome the principle and allow the revision of contracts for unexpected circumstances? It is true inversely; the absence of judicial revision for unexpected circumstances is preferable since it incites the parties to adopt clauses that bring a solution to their difficulties that are born from economic and monetary instability or natural unexpected circumstances. However the majority of foreign law has recognized the principle of judicial revision for unexpected circumstances, we can advance that in a situation like those that were studied the acceptance of the theory by the law could have avoided the precarious state of A. the intermediate solution forces the parties with the obligation to renegotiate in order to adapt the contract to the change of circumstances.
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