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Introduction

The principle of the binding nature and the inviolability of contracts (pacta sunt servanda) is one of the most fundamental of the Civil Code. Nevertheless, in certain cases the contractual commitment may be proved overly harsh for one of the parties, particularly if the circumstances, on which the contract is based, have changed and, consequently, the balance of the contract has been overthrown to the detriment of one of the parties
. The Civil Code deals with this problem by an express, international forward-looking
, provision, that of Art 388 AK. By this Article the greek legislator provides the parties with the right to seek the judicial dissolution or adjustment of a reciprocal contract.

Αrt 388 AK reflects criteria, resulting from classic theories and more modern doctrines, which have been developed internationally in the 20th century (that is, basically, the german doctrine of the collapse of the transaction’s underlying basis -Wegfall der Geschäftsgrundlage
- and the french theory of the unforeseen - théorie de l' imprévision)
. The basic idea, however, which permeates the above article is the one of bona fides, established by the general and most basic provision of Civil Code, that of Art 288. As a consequence, when the strict conditions of Art 388 AK are not met, there is still the possibility of resorting to Art 288, when, in general terms
, the fulfillment and the maintenance of the contract violates the fundamental principle of bona fides
. Τhis, however, does not mitigate the practical value of Art 388 AK, given that the legislative will for the constitutive judicial intervention is clearly demonstrated in this article
.

The special prerequisites of Art 388 AK are the following:

1. The contract should be reciprocal. The problem of unforeseen change of circumstances in other obligations (e.g. in unilateral contracts) is regulated by the general provision of Art 288 AK
.

2. The change should concern circumstances, on which the parties have based the conclusion of the contract, regarding the requirements of good faith and common usage. According to the prevailing opinion
, these are the real and legal facts, whose importance emerge from the will of the parties (subjective criterion) and, simultaneously, from the main target and the function, which ought to be completed by the specific contract (objective criterion)
. This is the so called underlying basis of the contract but in a more objective way
. The mere subjective importance of an unforeseen change is irrelevant by virtue of Art 143 AK.
3. The above change should be supervening, that is, should have occurred after the formation of the contract. If the crucial circumstances are non-existent or the change of them has already taken place at the time of the formation and the parties are unaware of it, Art 388 AK is not implemented. De lege ferenda this restriction is hardly legitimated, while the principle of bona fides necessitates (perhaps even more than in case of the subsequent change) the dissolution or adjustment of the contract
. 
However, the resorting to other articles, e.g. Arts 140 et seq AK about the error, which provide more or less equal protection, remains possible. Rather seldom, but not out of the question, is the implementation of Art 179 AK (exploitative contract)
.

In particular, concerning the error of the parties, it should be pointed out
 that, if the false evaluation of the reality is shared between both parties and relates to facts, which are crucial for the specific contract, then the aggrieved party has the right to annul the contract pursuant to the implementation of Arts 140 et seq AK about the error as to the declaration (Art 140-141 AK) or, pursuant to another version, as to the qualities (Art 142 AK), without any obligation, whatsoever, to compensate the counter-party. This approach is supported by the judiciary and a part of legal writers
. According, though, to another and more persuasive view
, Art 288 AK is the one, which exerts influence on the fate of the contract and, under its strict conditions, provides an ipso jure adjustment or dissolution of the contract. On the other hand, concerning the unilateral error of a party, this is a case ruled directly by the Arts 140 et seq AK. The party’s error is due either to a discrepancy between his will and his declaration (Art 140-141 AK: error as to the declaration) or to a false estimation of the qualities of a person or a thing (Art 142 AK: error as to the qualities). In the above cases, the party in error is provided with the constitutive right to a judicial dissolution of the contract, which is total and retrospective. Further prerequisites are not presupposed (in contrast to Art 388 AK or even 288 AK). The annulment of the contract, though, does not deprive the counter-party of any kind of protection. Usually, this party is entitled to claim for recovery of the damages, which he suffers due to the frustration of his trust, that he showed in the validity of the declaration of the party in error (see Art 145 Sub.-para. 1 AK). This is, in fact, a case of a negative interest, which does not, however, exceed the limits of the positive interest (that is the non performance damages of the creditor∙ see 145 Sub.-para. 1 AK).

4. The causes, which have brought about the change, should be exceptional as well as unforeseen. The unusual events of a natural, political, social, economic etc. nature -not necessarily events of force majeure- are generally considered as exceptional
. The specific character of the cause is irrelevant (e.g. radical illness of a party). The causes are considered unforeseen, when they have not and could not have been foreseen. Criterion for the capability of the foresight is, according to a view of the literature
, the party itself, which invokes the legal protection of Art 388 AK (subjective criterion).

5. The consequence of the change should be that the performance becomes, in comparison with the counter-performance, so excessively onerous for the debtor, that the insistence of the counter-party on the fulfillment of the performance is being estimated as opposite to the directness and decency or, in other words, to the good faith, required by the transactions
. The mere fact that the debtor suffers an unpredictable loss immediately after the radical change or his sole difficulties in the fulfillment of the performance are not sufficient, despite that his complete financial ruin is not required
. If, exceptionally, the extreme onerous of the fulfillment exceeds any tolerable limit and goes beyond the maximum economic sacrifice, which can be demanded by the debtor (see also Art 288 AK), then a case of an economic impossibility occurs
 and Art 380 AK is implemented. In these circumstances, both parties are ipso jure released from their obligations (rule of common release), while the judicial adjustment of the contract is excluded
. In fact, the above is a restricted approach of the so called economic impossibility of performance opposite to the wider approach of the impossibility, which is supported by the prevailing view of the literature
. Nevertheless, it appears preferable, because, in the largest number of cases, it allows the maintenance of the contract (“in favor contractus”), even as adjusted to the new situation
.

Beyond the expressly required conditions by Art 388 AK, the prevailing opinion also presupposes: A) The lack of any contractual provision, which allocates the risk of the arisen situation between the parties (force majeure clauses etc.)
. Still, the total shifting of the risks on to one of the contracting parties
, that is, the indirect total and in advance waiver of the legal protection, which is provided by Art 388 AK
 is null and void, especially when this agreement does not serve -or is not justifiable by- the purpose of the contract (e.g. aleatory contracts)
. B) The total or at least, partial non-execution of the contract
. In exceptional cases, however, the implementation of Art 388 AK should not be prohibited by the mere fact that the contract is being already fulfilled
. 

The lack of the debtors’ default, while the unforeseen change had occurred, is only required by a minority view of the legal writers
, cumulatively with the above conditions. The latter is based on Art 344 sub-para. 2 AK, which burdens the debtor even with chance events. Nevertheless, Art 344 AK deals with the luck of the performance of the defaulting debtor. Is not related, though, to the counter-performance and, moreover, with the destroyed balance of the performances. Thus, the default of the debtor should not be considered a negative prerequisite for the doctrine of the unforeseen change of circumstances
.

If the above conditions are met, the debtor of the excessively onerous performance acquires the constitutive right to seek for the judicial adjustment of the performance to the appropriate extent, or, in case that the adjustment is impossible, the total or partial (only as to its still unfulfilled part) dissolution of the contract
. The judicial dissolution of the contract results in the extinction of the contractual obligations for the future and only exceptionally retrospectively
, and the return of those, already taken place, pursuant to the provisions governing unjust enrichment, for a not-existing -after the formation of the contract- cause  (Arts 388 § 2, 904 et seq., 912)
. Theoretically, in case that the adjustment or dissolution of the contract is based on Art 288 AK, then the judicial intervention does not create -as in Art 388 AK- the new legal situation. On the contrary it acknowledges it
.

I. Equivalent of exchange is distorted

1. Canal de Craponne: Long-term contract, "regular" inflation/price-increase

Early in the 20th century, the farmers A and B entered into a contract under which A promises to build and maintain an irrigation canal; B is entitled to draw off water at a fixed price. The contract is concluded for an unlimited period of time. Almost 100 years later, A's successors ask for an increase in the price arguing that due to inflation and a rise in the cost of maintenance as well as labor the agreed price has become completely inadequate.

Is the claim of A's suAKessors justified? Are they, alternatively, entitled to terminate the contract?

The A's successors acquire either the right to a judicial adjustment and, especially, to an increase of the monetary-performance or, alternatively, the right to an out-of-courts dissolution of the contract as a consequence of a unilateral termination without notice.

The exact provision, which provides the adjustment of the monetary-performance, depends on the special circumstances. That is, if the major devaluation of the currency is being evaluated as an exceptional, unforeseen and excessive disturbance of the subjective equivalence of the performances, then the application of Art 388 AK is indicated. If, however, the devaluation is long-term and gradual, but in result also an excessive one, the A's successors have a right to an adjustment, based, in this case, not on Art 388 AK (due to the lack of the exceptional character of the event), but on the general provision of Art 288 AK
.

Naturally, the perspective of a long-term contractual relationship makes the devaluation appear normal and foreseen. However, as mentioned before
, the crucial criterion is not only the fact of the subjective foresight of an event, but, also, the influence of the foresight on the allocation of the contractual risks, which does not take place in the above agreement.

The disturbance is considered to be excessive only if the devaluation goes beyond the limit of 50% or 60%
 -which should be considered as given in Case 1- after the elapsed time of 100 years and the interference of two world wars. This kind of devaluation destroys completely the contractual apportionment of risks and makes the judicial re-allocation of the damages indispensable 
.
The adjustment of the contract to the above conditions consists, according to Art 288 AK, in a divergence from the fundamental principle of the nominalismus, which stands for the greek currency system (see Art 2 § 3 compuls.L. 362/1945). In accordance with this principle, the only value of currency, relevant to the fulfillment of a monetary-performance, is the nominal one, even if the currency has lost part of its real value in the period between the conclusion and the fulfillment of the obligation (the opposite principle is the one of valorismus)
. Furthermore, the judicial intervention in the above case is an exception to the principle of the subjective equivalence, which rules every liberal law of contracts. Under the perspective of the subjective equivalence the validity of a contract remains indisputable, even if the counter performances are not objectively equivalent. The institution of ‘’laesio enormis’’ and the philosophical approach of a possibility to ‘’discover’’ the just price (justum praetium) were not adopted by the greek Civil Code, as well as by the european Codes
. Only under the strict conditions of Arts 388 and 288 AK, the excessive objective disproportion between the counter performances is to be taken under consideration.

Finally, the major disturbance of the contract-equilibrium legitimates the parties to terminate the contract without notice. According to a broad principle, all long-term contractual relationships (as the above in Case 1) may be terminated by either party, if substantial reasons can be proved
; and the excessive devaluation meets undoubtedly with this requirement. The right of unilateral termination for a substantial reason puts aside the consequence of adjusting the contract, with which Art 288 AK (and 388 AK) provides, unless the termination of the contract proves to be a forbidden abusive exercise of a right, according to Art 281 AK, especially under the scope of a possibility of adjusting the counter performance on to the new circumstances
.

The major devaluation of the national currency and the consistent demolish of the contractual balance of the transactions instigated the greek legal theory -but unfortunately not the majority of the Courts- to reproach the problem of the unforeseen change of circumstances
. Under the force of Roman Law -the greater source of Greek civil law after the Liberation of Greece
- the difficulty in fulfilling a performance, no matter how harsh it was, did not allow the debtor's release. Only the total non-fault impossibility of performance provided with the legal reason for the debtors' release. The greek judicial rulings and especially the rulings of Areios Pagos insisted on an unexceptional application of this principle, even after the major devaluation of the currency, which have arisen after the end of the 1th World War
. On the contrary, the legal theory and the minority of the Courts of the two first instances provided, through the broadening of the term "impossibility of performance", a frame for the legal protection of the debtor. This development, not only brought out the need for the legal protection of the debtor, but mostly affected the members of the Committee for the new greek Civil Code, permitting the entrance of the underlying basis of the contract, in the year of 1940, not “from the window” -according to the well-known sentence of Windscheid
- but “from the door”
, with the narrow but forward-looking provision of Art 388 AK
.

2. FM (Hardship due to extraordinary inflation; hardship resulting from a foreign currency agreement)

(Extraordinary inflation) A receives a loan from the B-Bank. Under the agreement, the interest rate is fixed at 10 percent for five years. In the last 20 years before the agreement, the rate of inflation had been relatively stable within a range of one to six percent. In the third year after the conclusion of the agreement, the economic situation begins to destabilize and inflation rises quickly to 50 percent. 

B-Bank asks for renegotiation and adjustment of the contract.

(Variation: foreign currency agreement) The loan agreement between A and the B-Bank provides for repayment and interest in a foreign currency. In the last 10 years before the agreement, the relevant exchange rate had been relatively stable within a range of 20 percent. Subsequently, the national currency devaluates by 80 percent as compared to the foreign currency.

A asks for renegotiation and adjustment of the contract.

The B-Bank acquires the right to a judicial adjustment of the contract pursuant to Art 388 AK, but it has no right, whatsoever, to enforce (outside or inside the court) to a renegotiation of the contract.

Variation: Α acquires the right to a judicial adjustment of the contract pursuant to Art 388 AK, but he has no right to enforce (outside of or inside the court) to a renegotiation of the contract.

The unexpected economic crisis, which destroys the functional equilibrium of the exchanged performances
, is an undeniable case of  an “unexpected change of circumstances”. 

Naturally, a real will of the parties, either explicit or implicit one, to base a loan-contract on the economic stability, does not usually exist. At the time of the formation the economic stability
 may interfere in the parties’ considerations only by chance. And the fact that the economic stability is, among other things, a logic prerequisite, does not prove that the parties rely on this (unless we accept a fictitious will)
. Furthermore, the inevitable contractual gap can not be filled by the complementary interpretation of Art 200, while there are no objective or subjective indications into the contractual framework. This gap, though, might reveal that the underlying basis of a contract is in fact composed of purely objective criteria, and especially of the objective criterion of the contractual allocation of risks
. Thus, the underlying basis of a contract might be considered as consisted by every legal or real fact, the absence of which destroy the allocation of the contract risks. The specification of an allocation of the risks is cumulatively contributed by the, explicit or implicit, parties’ agreements, the statutory rules and the, more or less, speculative or personal features of the contract. 

Very important for the risks’ allocation is also the foresight of a risk. The party, who predicted or could have predicted the realization of the accidental fact, is usually the one, who bears the damaging consequences
. The foresight of frustrating event creates the presumption that the party intended to bear the consequences of the event. If this intention influences the allocation of the contractual risks, this intention becomes regularly part of the content of the contract, according to the rules of the complementary interpretation of the contracts (see Art 200 AK). This is a case of an implicit clause, which would have been stipulated for the specific contract, if both parties, acting on good faith, would have dealt with the specific problem at the time the contract was created (hypothetical will)
. Naturally, whatever is considered as a content of the contract -the explicit as well as the implicit one- it is impossible to be its underlying basis of this contract in the same time
. In such circumstances, this should be the real reason, why the foresight of the frustrating event excludes the possibility of collapsing of the contract’s underlying basis. A further, de lege ferenda, explanation is that the party who foresaw the risk should be self-secured by the stipulation of protective clauses
. If this party omits to do so, then it is only fair for it to bear the damage
. If both parties foresaw or could foreseen the realization of the risk, than the damage of its realization lies to the party who happened to suffer it.

According to the above, the unforeseen raise of the inflation as to 50% it should be taken under consideration that it excessively overturns the functional equilibrium of the counter-performances
 (at the loan at interest -the consensual and the delivery one- the counter-performance of the borrower is the interest itself
). Thus, the B-Bank, which is here the creditor of the highly underestimated performance, has the constitutive right to seek an adjustment of the contract, and especially, an increase of the interest, by virtue of Art 388 AK. If the borrower is incapable of fulfilling his adjusted obligation
, then the dissolution of the contract from the B-Bank, which has happened, due to an unilateral and extraordinary, out of court, termination based on an substantial  reason (see Art 288 AK) should be considered legitimated (favor contractus).

In any case, the B-Bank has no right to enforce the renegotiation of the contract, in contrast with the approach of the legal writers
. The prevailing version of this approach -which is found also and especially in german literature
-, supports the ancillary and bilateral obligation of the parties to renegotiate the terms of the contract, disregarding the result. This obligation derives from the principle of the bona fide fulfillment of the contract. If the party denies to collaborate, the counter-party is entitled either to refuse the fulfillment of his obligation (exception non adimpleti contractus∙ see Art 374 AK), or to recover his damages (due to the default of the other party
 or to the so called “improper performance” or “positive breach of contract”
), or, even, to rescind, making the adjustment of the contract impossible. The obligation to renegotiate is regulated also by the -non statutory
- UNIDROIT Principles about the international trade (see Art 6.2.3 §§ 1-3). There are some disadvantages, though, which make the above approach quite implausible. For example, without convincing arguments a) it opposes to the ipso jure adjustment of the burdensome contract, in cases where Art 288 AK is implemented
, b) it deprives the party, who denies to renegotiate, of the benefits of an adjustment of the contract, and c) gives the opportunity to the party, who took advantage of the unexpected change of circumstances, in order to elude the judicial intervention, which is presumed as fair, by participating figuratively in the supposed negotiations
. Therefore, the prevailing view should be disputed and not be adopted, similar to the approach, which stands also in the frame of the Vienna Convention for the international sales of goods (see Art 79)
.

Variation: The above solution may also meet with the variation of the foreign currency agreement. The aleatory feature of the specific contract has no influence on this judgment, regarding the seriousness of the economic crisis. 

3. HCG (Government intervention; post-contractual imposition of a tax)

A and B enter into a contract under which A promises to supply 120,000 liters of industrial spirit to B. Subsequently, a statute is enacted by which an alcohol tax is imposed on the sale of industrial spirit. The tax statute provides that the seller has to pay the tax. The tax is so high that it even exceeds the price that A and B have agreed upon. 

Is A entitled to recover compensation for the additional costs or to cancel the contract?

As a consequence of the sudden inaction of the alcohol taxes, the obligation of A to perform becomes extremely onerous and gives him the right, pursuant to Art 388 AK, either to a judicial adjustment of the contract by raising the height of the counter-performance, or to a judicial dissolution of the contract, if the fulfillment of the adjusted performance will be proved burdensome for B’s interests.

Undeniably, A has no right to a compensation. Even the adjustment of a contract does not aim at the compensation of the damaged party, but at the restore of the disturbed equilibrium of the performances
.

4. LV (Unexpected benefit)

B leases business premises from A for a fixed period of 15 years. Shortly after conclusion of the contract, the character of the area changes strongly and unexpectedly: A military airport located nearby is shut down and an enormous amount of public funds is invested in the area (infrastructure etc.). As a consequence, B´s business soars and his profits are 500% of what he could reasonably have expected. By the same token, the rental value of comparable business premises in the same area rises to 500% of the amount A and B have agreed upon. A claims that the leasing price is to be adjusted accordingly or, alternatively, that the agreement is to be terminated.

Is A´s claim justified?

By virtue of Art 288 AK, A acquires the right to an extraordinary and without notice termination, based on a substantial reason, which proves the function and maintenance of the contract against the requirements of bona fides
.

Instead of a dissolution, A has the right to an adjustment of the contract, which presupposes not only a substantial reason, but, furthermore, the strict conditions of Art 388 AK. The prerequisite for the application of Art 388
, is the unforeseen und excessively onerous misbalance of performances’ equilibrium. This prerequisite stands also in this Case, even though the aggrieved party does not, as regularly, suffer positive damages due to the fulfillment of the contract but loses a great deal of profits, which would not have been lost, if the subsequent change of the reality were predicted. A different approach should be avoided, in order to deprive the benefited party of the possibility to speculate to the detriment of the counter-party, against the requirements of bona fides.

II. Recipient' use of contractual goods or services etc. is substantially affected

5. Renovation of cellar becomes useless due to destruction of the rest of the building. 

A agrees to refurbish B's cellar into a wine-cellar. The works are scheduled to start one month after the agreement. Before the works have started, B's house is completely destroyed during a heavy summer storm. However the cellar of the house remains fully intact. B immediately informs A and asks him not to perform. A insists on the agreement. He argues that B's cellar is still intact, that he has reserved two weeks to perform the works and that he has already purchased the necessary materials.

Is B obliged tο pay the contract price or, alternatively, to compensate A' s losses?

To begin with, some basic remarks should be made at this point: By the conclusion of a reciprocal contract every party undertakes the obligation to perform (direct legal cause), in order to acquire the claim for the fulfillment of the counter-performance (indirect legal cause). For example: In the above Case, the contractor A undertakes the obligation to carry out a work, in order to gain the price
, while the person ordering the work B undertakes the obligation to pay the price, in order to receive the agreed work
. This situation concerns the purpose of the transfer itself, the purpose of the commitment or, in other words, the “exchange’s cause” of a reciprocal contract
, which is called traditionally “causa aquirendi” ( = a cause of acquiring a claim)
. The indirect legal cause results from the contract itself
. For that reason, its abnormanl development is dealt by the provisions about the impossibility, the default or the defects in title or on the thing
. Nevertheless, the transfer of the goods itself does not consist of the final purpose. It is only a way for the parties of satisfying their needs and financial goals
, of satisfyin their so called “secondary” or “substantial causes”. E.g.: In the above Case, by the completion of the work A might aim at further investments, while B at taking advantage of the work for reasons of pleasure. Under the reservation of a different agreement, the “secondary causes” are not content of the contract. So, their frustration does not affect the validity (see Ar. 143 AK) or the development of the contract
. The commitment and engagement of a contract (pacta sunt servanda) enforce the protection of the party, even in case that the “secondary causes” of the counter-party are frustrated
. That is why every party is ought to fulfill, even if, e.g., the supplying’s cost for the performance has arisen (“supplying risk” of the seller, contractor, lessor etc), or the counter-performance’s value is decreased (“devaluation risk”), or the plans of taking specific advantage of the counter-performance are frustrated (“risk of use” of the buyer, master of work, lessee etc), or, as far as the monetary-performance concerns, if the debtor is in solvency (“risk of solvency” or “risk of payment”)
. The only exception to this allocation is the collapse of the underlying basis of the contract, that is the demolishment of the contractual allocation of risks due to unexpected circumstances.
In the present Case, B’s specific purpose of using the refurbished cellar did not become, one way or another, content of the agreement. Thus, according to the above mentioned, the frustration of B’s purpose of using the cellar does not consist of any kind of non fulfillment -e.g., non-fault impossibility of A to perform- and so the “risk of use” bears the creditor B
. In such circumstances, the possibility of a collapse of the underlying basis of the contract should be excluded.

The only alternative the creditor has, in order to be released from the contract, is the right to a free unilateral termination of the contract at any time up to the completion of the work, which is provided by the special provision of Art 700 AK. In fact, the irreversible refusal of B to accept the performance of the counter-party might be interpretated, pursuant to the good faith (Art 173, 200 AK), as an implicit exercise of this unilateral termination. If so, then B, after the implicit termination, is obliged to pay the agreed fee to A, subtracted to expenses, which the contractor either has saved due to the cancellation of the work (e.g. wages of employees) or intentionally omitted to benefit from (Art 700 sub-par. 2 AK)
. By no means, whatsoever, -not even alternatively to the fee- should the creditor be obliged to pay any pecuniary compensation, that is the “positive interest” or (non-) performance damage in the form either of positive damage (damnum emergens) or of lost profits (lucrum cessans)
.

6. HCG (Government intervention makes use of rented gas station impossible)

A leases a petrol station from B. Due to outbreak of war, the government confiscates all petrol in that area and it is impossible for A to obtain petrol from any source. As a result, A can make no use of the petrol station. He stops the payment on the lease.

Is A’s refusal to pay the rent justified?

A’s refusal to pay the rent is unjustifiable. B does not breach any of his contractual obligations (see Art 574 AK). A should, firstly, either terminate the contract based on a substantial reason pursuant to the principle of bona fides (Art 288 AK)
 or demand the judicial adjustment of the contract according to Art 388 AK, in the form of suspension in the fulfillment of the contractual obligations. Afterwards, he could refuse the payment of the rent. 

Under the given circumstances, Art 596 sub-para. 1 AK is not implemented. According to this provision, the lessee is obliged to pay the rent, even if he is not using the leased thing due to personal impediments. On the contrary, general impediments or, even more, cases of force majeure -as the above-, which prevent from the use of the leased thing for the agreed purpose, dismiss the lessee from the obligation to pay to rent
.

7. PM (Hotel reservation: individual purpose of the visit frustrated; general safety endangered; coronation case)

A booked a room at B’s hotel, but:

a) The exhibition he wants to visit is cancelled at the very last moment.

b) A terrorist movement declares that it is to launch a campaign against tourists in that town.

c) An unforeseeable strike of airport personnel prevents A from travelling at the specified time to the city where the hotel is located.
d) The coronation procession scheduled at the respective date is cancelled. The room has a view to the street, on which the procession was supposed to take place. Due to the extraordinary event, the agreed price is ten times higher than the regular price.

Is A entitled to cancel the reservation?

a) Similarly to Case 6, A has no right to cancel the reservation. The “secondary cause” of A to visit an exhibition has not become, explicit or implicit (e.g. by the appropriate arrangement of the price
), content of the contract. Thus, the frustration of this purpose does not infect the validity (c.f. Art 143 AK) or the development of the contract. 
b) The maintenance of the peace and the social stability at the place of the fulfillment of a contract is definitely one of the crucial facts, the absence of which could destroy excessively the balance of the contractual framework. Nevertheless, only under exceptional circumstances a declare of a terrorist action might be considered -always from an objective point of view and regardless of the personal feelings of the creditor- as capable of overthrowing the social stability. Thus, under this reservation of exceptional circumstances, A will not be entitled to cancel the reservation.

c) A has no right to cancel the reservation. A is not in the position to accept the appropriate offer of the performance. As a consequence, A is in default regardless his lack of fault, given that the creditor’s default is termed objective (see Art 349 AK). In that case, A -as any other creditor who is in default- is obliged to pay to the debtor the latter’ s expenses -if any- for the ineffectual offer of the performance, as well as his expenses for the safeguarding and maintenance of the performance for as long as the creditor’s default lasts (see Art 358 AK). There is one threshold for the application of this rule. That is the debtor’s ability to offer the appropriate performance, but not the ability of the creditor to accept the performance
. During the creditor’s default, the obligation of the debtor to fulfill remains valid. 

d) By the appropriate increase of the price, the “secondary cause” of A became implicit content of the contract. Thus, the frustration of this cause does not consist a collapse of the underlying basis of the contract, since it has already become its content
. It consists, though, of a non-performance of the contract, here in the form of a non-fault impossibility
, since B is irreversibly not in the position to cede the use of the leased room for the agreed purpose. In case of the non-fault impossibility both parties are ipso jure released (rule of common release; Art 380 sub-para. 1 AK). If the counter-performance, here the rent, has already been fulfilled, it must be restituted by means of the provisions as to unjust enrichment (Arts 904 et seq. AK).

8. MP (Shop rental: unexpected business environment in shopping center)

A is the owner of a bookshop. He contracts with B for the rent of business accommodation in B’s shopping center. The fixed period of the lease is 5 years. The shopping center has just been built and a large part of the accommodation is still unoccupied. Both parties expect at the time of contracting that a variety of shops (hotel and catering trade, retail sale) will settle down. One year later almost all accommodation is rented, but ¾ of the shopping center consists of restaurants and cafes. For that reason most potential customers visit the shopping center after A closes the doors of his bookshop.

Is A entitled to cancel or to renegotiate the contract?

A has nor right to cancel or, even more, to renegotiate the contract (see in details infra in Case 2), on the condition -which seems to occur in the given Case- that B has not undertaken the obligation to lease only on specific kinds of enterprises.

As mentioned before (in Case 5), the creditor of the performance always bears the economic loss, which is caused by the frustration of his purpose of using the performance, unless, exceptionally, this frustration demolishes the contractual allocation of risks. In the given Case, this exception is out of the question, due to the lack of any influence of the purpose on the contractual framework. 

In this Case it is clearly demonstrated, that even if both parties were based on the maintenance of certain facts or on their subsequent realization, the crucial criterion for diagnosing the collapse of the underlying basis of the contract, is still the contract itself and the allocation of risks, which the latter includes
. 
9. LV (Long-term supply of beer; beer sales are far below expectations)

A is the landlord of a bar. He enters into an exclusive supply agreement with the beer brewery B for a fixed period of 15 years. Pursuant to the contract, A is obliged to accept and pay a specific quantity of beer on a monthly basis, while he is allowed use technical equipment and furnishings owned by B. Consumption of beer, however, remains far below expectations. The bar is well attended but the “B-beer” is unpopular amongst customers of A’s bar. A requests adjustment or termination of the agreement.

Is A´s claim justified?

A’ s claim is unjustified and the explanation for this similar to the one of Case 8. 

Nevertheless, after the maintenance of the contract for several years A will, inevitably, suffer serious economic losses. This result by itself might be considered as a substantial reason, that gives A the right to an extraordinary and without notice termination of the contract, pursuant to Art 288 AK
.
10. HCG (Export ban)

Firm A purchases technical equipment which is to be produced by firm B. The parties know that firm A plans to resell the equipment to Iraq. At the time of contracting, exports to Iraq are illegal but the parties expect that the status quo will change until the time of delivery. The parties are aware that the equipment can only be sold to Iraq at a reasonable price. When firm B has completed production and offers delivery, exports to Iraq are still illegal and no change is in sight. Firm A refuses acceptance and payment.

Is A’s refusal of acceptance and payment justified?

Undeniably, since A refuses to accept the purchased equipment and to pay for it, commits a breach of the contract.
The impossibility to export the equipment to Iraq consists of a frustration of A’s secondary cause to use the performance in a specific manner. And, as it is repeatedly pointed out, this frustration does not influence the validity (Art 143 AK) or the function of the contract (see also infra in Case 5), which remains intact.

Furthermore, the possibility of a disturbance of the contractual allocation of risks does not meet with the given Case. The impediments, which prevent from the export of the equipment, are foreseeable. And, as mentioned infra in Case 2, the ability to foresee a risk always influences the risks’ allocation. The party who foresaw or could have foreseen the realization of a risk, is usually the one who bears the damaging consequences of its realization.

In the given Case, A neither suspended the validity of the contract from a condition, suspencive or dissolutory, nor stipulated any clause, related to the exportability of the merchandise. In the latter circumstance, the exportability would have become an agreed quality of the merchandise, the absence or frustration of which would have characterized the merchandise as a defective one, giving A the right to rescind the contract, by virtue of Art 540 § 1 n. 3 AK, that is, unless the defect is minor (an exception which does not meet with the given Case).

III. Frustration of specified purposes (other than I or II)

11. (*3) PM (Use of real estate by transferee does not comply with the expectations of the transferor)

A sells his family house to B at a price far below its market value. Both parties assume that B would dedicate the house to cultural purposes only. However, this assumption was not inserted into the contract as an explicit condition. B changes his mind and gives it to one of his daughters instead.

Is A entitled to ask for the difference between the agreed price and the market value or, alternatively, to reclaim the house?

A is entitled to demand either to an increase of the price or to a dissolution of the contract and, in result, a reclaim of the house, pursuant to Art 388 AK.

The above case is not a mere frustration of the unilateral expectations of a party, regarding the use of the contractual object, which is legally irrelevant (Art 143 AK). This is a subsequent collapse of the underlying basis of the transaction, deemed by the provision of Art 388 AK. B’s intention of using A’s family house for cultural purposes becomes a crucial part of the contractual basis. This approach seems to stand not because the parties have based their contractual relationship on it (subjective criterion), but, mostly, because the specific manner of using this house has affected a substantial part of the contract, that is the price (see infra in Case 2). As a result, A acquires the constitutive right to seek either the judicial adjustment (here increase) of the price or the total dissolution of the contract and the return of the house pursuant to the provisions of unjust enrichment (Arts 904 et seq.). The fault of the creditor, which leads to the collapse of the contractual basis, does not prevent the debtor from invoking Art 388 AK
.

12. HCG (equitable compensation if divorce laws lack a basis for compensation)

Before A and B get married, they enter into a prenuptial agreement, in which they agree on separation of property. During the marriage A buys a house and A and B use the house as their family home. The price for the house is 500 000 Euro. A is the sole proprietor of the house, but B has contributed 100 000 Euro to the purchase-price. In addition, B does extensive renovation work before they move in. The renovation would have cost 50 000 Euro, if professional services had been employed. After A and B have lived together in the house for one year, they separate and get divorced. Divorce law does not provide for a basis of compensation.

Is B entitled to compensation for his contributions to the family home?
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IV. Mutual mistake

13. (*4) HCG (Common mistake concerning the market value of shares)

A holds shares of the X-corporation. He agrees to sell the shares to B at the current price as listed by the stock-exchange on the day of contracting. In the written contract, the parties set a price of 10 Euro per share. However, the actual price per share on the day of contracting is 12 Euro. The internet service, from which the parties derived the price, had displayed an incorrect number. When A finds out about the correct price, he demands that the purchase price is to be increased to 12 Euro.

Can A ask for a price of 12 Euro per share? Can he, alternatively, cancel the contract?
This is a case, primarily solved by the rules of the contract‘s interpretation (Arts 173, 200 AK). 

If the parties have considered of relying primarily on the procedure to extract the price, and, only indirectly, on the final price, then there is a case of a mutual and of the same kind error as to the declaration (‘’falsa demonstratio’’). If this is the case, than the declared price -here the one of 10 €- should be substituted ipso jure by the price, which would have been stipulated, if the procedure had been applied correctly. And in the above Case that is the price of 12 €
 (: ‘’falsa demonstratio non nocet’’).

If the parties, however, considered of relying -as usually- on the final price, and not on the procedure, from which the price has been extracted, then this is a case of a mutual, and of the same kind, error in the motivation. The Civil Code does not regulate this problem
. The unplanned legislative imperfection
, which is emerged, is dealt -according to the judiciary
 and a part of the literature
- pursuant to the analogical application of the provisions about the error (Arts 140 et seq. AK), which provides with the constitutive right to the annulment of the contract. The “involvement” both of the parties in the error consists of, according to one version
, an error as to the declaration (see Art 140 AK), and to another version
, an error as to the qualities, cases that are considered as essential, only if the parties have avoided the contract knowing the reality (Art 142 AK∙ see also Art 872 AK anal. implemented). The party who suffers some loss due to the error has the right to annul. This right is normally followed by an obligation to compensate the counter-party, whose trust in the validity of the other’s party declaration is being frustrated after the annulment (see Art 145 AK). In case, though, of a common error the above obligation to compensate does not burden any of the parties, who takes first the initiative to annul, at least pursuant to the majority version
.

According, however, to another, and in my opinion more expedient approach, the problem should be dealt by the application of the principles -prerequisites and results- of the underlying basis of the contract∙ if not by an analogical application of Art 388 AK (since here there is none subsequent “change of circumstances”)
, then perhaps even more correctly, by the direct application of Art 288 AK
 (the direct application fills the gap and, therefore, there is no space for an analogical application). The benefits of the latter approach are the following: a) it does not distinguish the similar matters of the initial from the subsequent disproportion of the performances
, b) in contrary to the annulment, it provides the ability of adjusting the contract, which may cover the parties’ interests more sufficiently
 and c) it excludes, without any dogmatic problems, the possibility of a compensation
.

In this frame, A is entitled to demand either the payment of a price, adjusted up to the 12 € per share, or the common release of the parties. If B refuses to fulfill his obligations, A can resort to the court and ask for the judicial recognition of the modified contract or, exceptionally, of the dissolute one
.

V. Miscellaneous issues

14. (*5) PM (Production of contractual goods is inhibited by strike/restriction of electricity supply)

A agrees to deliver some goods to B at a certain date, but: 
a. The workers of a subcontractor go on strike.

b. Due to problems with the State energy production and distribution system the Government decides to cut the electricity supply during night making it impossible to work at night.

As a result, A cannot deliver the goods for an uncertain period of time.

Is B entitled to cancel the contract and to ask for damages?

a. Strike of the subcontractors’ workers.

i) If, pursuant to the contract, A is ought to deliver the purchased goods to B only from the specific subcontractor (obligation in restricted kind), then, after the expiration of the agreed deadline of fulfillment, there should be made the following distinctions:
α) If the performance should be fulfilled only at a punctual time, so that otherwise it would be useless to the creditor (absolutely fixed-date contract), then the fulfillment of the performance should be considered impossible
. The fault of the debtor, that is A’s fault, is reputably presumed, as in any kind of breach of a contract. Thus, if A accomplishes to prove that the impossibility to perform is not due to his fault (because, e.g., neither foresaw he, nor could he have foreseen the strike of his subcontractor’s workers), then he is released from his obligations and discharged from any liability. B is also released from his obligations (rule of common release∙ see Art 380 AK), but he has no right, whatsoever, to a compensation.
If, however, A does not manage to prove, that he was not at fault, then B, according to Art 382 AK, either has the right to demand a common release (of Art 380 AK), or a right to a full compensation of his positive interest (non performance damages), or a right to a rescission of the contract and the right to a equitable compensation (see Art 387 AK). Pursuant to the prevailing, but not indisputable, opinion
, this kind of compensation is negative interest or, pursuant to another version
, either negative or positive interest, based on the judicial discretion.

β) If the performance should be fulfilled at a specific time, so that the expiration of the latter does not leave the performance useless to the creditor (relatively fixed-date contract), then, after the expiration of the contractual deadline, A is in default (his fault is reputably presumed to exist). Thus, B has firstly the right to seek the delayed fulfillment and a compensation (positive interest) for the damages he suffered because of the delayed performance (see Art 343 para. 1 AK). If, however, B proves to have no longer interest in the delayed performance, he may decline the latter and seek a full compensation for his non performance damages (positive interest∙ see Art 343 para. 2 AK). In such circumstances, B is not released from his counter-performance, unless he seeks compensation according to the “difference theory”
. Furthermore, according to Art 383 AK, B has the right to ask for a full compensation (positive interest) or to rescind the contract, seeking reasonable compensation (see Art 387 AK). Nevertheless, B does not acquire these rights immediately, as in case of impossibility. First, he must set the debtor a reasonable time to perform, declaring simultaneously, that, if this time-limit passes without the performance taking place, he will have rejected the performance. The setting of the time-limit is not necessary, if the whole attitude of the debtor demonstrates that this would be pointless (see Art 385 n. 1 AK), or if the creditor proves not to have interest any longer in the execution of the contract (see Art 385 n. 2 AK). 

However, if A proves to be at non-fault for the delay, then B has no right to be compensated, but only to rescind the contract. This right grounds on Art 401 Sub-para.1 AK. According to this article, if the contract is a fixed-date one, the creditor, in doubt, is entitled to rescind only because the performance was not fulfilled in time, regardless the debtor’s fault.

ii) If A is ought to deliver the purchased goods to B, without any special clause concerning the origin of the products (genuine obligation in kind), than A is obliged to obtain the goods from another contractor within the agreed period of time. If A does not comply with this obligation, he will be breaching the contract at fault. The specific form of the breach is, again, dependent to, whether the contract is stipulated as absolutely or relatively fixed-dated.
α) If there is an absolute fixed-date contract, the non compliance of A consists of a faulty impossibility of performance. Thus, B has the rights of Art 382 AK (common release, compensation or rescind cumulatively with reasonable compensation∙ see above under a.i.α).

β) If there is a relatively fixed-date contract, the non compliance of A consists a situation of debtors’ default. As a result, B has the rights of Art 383 AK (compensation or rescind cumulatively with reasonable compensation, only if the reasonable time-limit, which B set, passed without action being taken, unless the setting of the time-limit is not necessary∙ see above under a.i.β).

b) Cut of the electricity supply

i) In case of an obligation in restricted kind: α) If the contract is an absolutely fixed-time one, A is in non-faulty impossibility (the cut of the electricity due to the statutory intervention is undoubtedly an incident of force majeure). Thus, the prerequisites for the application of Art 380 AK are met (see above under a.i.α). β) If the contract is a relatively fixed-time one, A is in a situation of a non-faulty delay and B has, in doubt, the right to rescind the contract, according to Art 401 Sub-para. 1 (see above under a.i.β).

ii) In case of a genuine obligation in kind: α) If the contract is an absolute fixed-time one, A’s behavior is considered an impossibility of performance. In this case, A is at fault, since he should have obtained the purchased goods, even from another country. Nevertheless, there is always the possibility that the cost for this action requires expenses, which are extremely onerous for the debtor. This criterion is fulfilled regarding the object of the performance, the importance of the creditor’s interests and, in general, the purpose of the obligation. So, if this is the case, then, according to the a view of the modern literature
, the underlying basis of the contract is considered to have collapsed. According to another opinion, which is not, whatsoever, indisputable
, the debtor is released ipso jure due to a non-faulty (economic) impossibility to perform (see Art 380 AK)
. β) If the contract is a relatively fixed-time one, the delay of A in performing provides B with the right to rescind the contract, pursuant to Art 401 Sub.-para. 1, regardless the fault of the debtor.

15. AV (Disclaimer concerning the rights arising from unexpected circumstances; other clauses on unexpected circumstances)

The construction company A agrees to build a double-floor building on B’s ground for the price of 2.000.000 €. In the contract the parties stipulate a disclaimer which excludes “all the rights of both parties arising from unexpected circumstances”. Two weeks after the construction work has begun a granite rock, which could not have been detected by the parties before conclusion of the contract, is revealed on B’s ground. As a result the costs of the construction increase by 300 %.

Can A ask for renegotiation or can he cancel the contract in spite of the disclaimer? 

Has any other contractual stipulation addressing the issue of unexpected circumstances played a major role in the case material or in scholarly discussion?

If the agreed fee of 2.000.000 € is stipulated on the ground of a budget, that is on the ground of a table, which demonstrates the cost of the work, detailed recordation of the services, needs to be accomplished, and of the material, needs to be used
, then, in the above particular case, the budget must be considered guaranteed, under the meaning of Art 696 AK. We deal, thus, with a budget, the precision of which is guaranteed by the contractor. Naturally, there is no explicit declaration of such contractual will. Nevertheless, according to an opinion of the greek writers, this guarantee can be declared not necessarily only explicitly
 but -as in every obligation- also implicitly
, pursuant to the rules of the complementary interpretation of contracts. This implicit will of guarantee may be considered to be resulting indirectly by the disclaimer of the contractor from any right -the right, among others, to reevaluate the cost of his services- in case of an unexpected change of circumstances
. In case of a guaranteed budget, the prerequisite of Art 696 is met. According to this article, the contractor who was based on a guaranteed budget has no right, whatsoever, to an increase in his fee, if the evaluation of his services turnes out to be false. Nevertheless, this rule stands under the basic reservation of the appliance of Art 388 AK, and, generally, under the reservation of the initial lack or the subsequent collapse of the underlying basis of the contract
. 

In the above Case, the reveal of the granite rock, which could not have been predicted, includes an initial lack of the underlying basis of the contract, which is deemed according to Art 288 AK (see also above in Case 13 and in Introduction). And that occurs, because, after the increase in construction’s cost up to 300%, the contractor’s obligation to fulfill without any previous adjustment includes an extremely onerous burden, exceeding the limits of good faith (Art 288 AK). This is an approach, already adopted by the majority of the greek judiciary on public constructions
. 
Furthermore, the above solution stands even if the fee is not stipulated on the ground of a budget but on the ground of a total evaluation of the work. 

The total disclaimer of the parties from their rights “arising from unexpected circumstances” does not influence the above approach. Pursuant to the majority of the greek judiciary and literature
, the previous -up to the time of the formation of the contract- total disclaimer of the party -here of the contractor- from the legal protection provided by Art 288, 388 AK, is null and void. On the contrary, the disclaimer of the party, by which the party accepts to bear a precise risk, is valid, and the application of Art 288, 388 AK is out of the question, since there is no more, whatsoever, an unexpected circumstance. 

Thus, A has the right to an appropriate adjustment (by raising its fee) or even a to a dissolution of the contract, pursuant to Art 288 AK. If B does not collaborate with the requests of A, the latter may resort to the court for a judicial recognition of his rights. Nevertheless, A has no right to enforce a renegotiation of the contract (as in any case of an initial lack or subsequent collapse of the underlying basis of the contract∙ see above in Case 2).
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