A. Legal doctrines bordering the concept of Störung der Geschäftsgrundlage under German law

The German doctrine of Störung der Geschäftsgrundlage
 may be roughly described as an equitable relief which enables the courts to adapt or terminate a contract if the factual framework diverges fundamentally from the parties’ expectations. There are, however, other rules of statutory or contractual nature dealing more specifically with the allocation of unexpected risks involved in a deal. It is widely accepted that the concept of Störung der Geschäftsgrundlage does not apply if the risk in question is provided for by either contractual or statutory provisions. The scope of the concept of Störung der Geschäftsgrundlage therefore depends on the limitations of certain other legal rules.

1. The rules of mistake (§§ 119 ff. BGB)

The scope of the doctrine of Störung der Geschäftsgrundlage is influenced by three characteristics of the German law of mistake. Firstly, the relevance of mistake is defined restrictively referring only to certain kinds of error (see a), secondly, the consequence of a relevant mistake is only avoidance of the contract (see b), and, thirdly, the party avoiding the contract may be liable for damages even if the mistake is mutual (see c).

a) Theoretically, any unforeseen and extraordinary risk interfering with the contractual relationship may be considered a mistake if one adopts a broad definition including basic assumptions, which may not be specifically reflected at the time of the dealing but are obviously crucial conditions to an economically reasonable transaction (e.g.: maintenance of social stability, stable market development, value of currency etc.). Yet, under German law, the relevance of an error is defined restrictively in three provisions. Errors concerning the act of declaration (§ 119 I BGB) occur when a party misinterprets the objective meaning of its declaration or makes a slip. Such errors are rare and do not concern the issue of Störung der Geschäftsgrundlage. The same applies to errors caused by fraud (§ 123 BGB). The third relevant error relates to fundamental characteristics of the person or the object of the transaction (§ 119 II BGB). This provision and its construction mark the borderline between wrongful expectations covered by the law of mistake on the one hand and expectations that potentially give rise to a claim of Störung der Geschäftsgrundlage on the other hand. In this distinction, it is noteworthy that, under the majority opinion, § 119 II BGB covers only characteristics present at the time of the declaration, while future developments are generally not taken into consideration
. In addition, the majority opinion interprets the term “characteristics of the person or the object” narrowly: the wrongful assumption must be directly related to the person or the object of the transaction; “external” circumstances are relevant only in so far as they originate from qualities of the person or the contractual object. Wrongful assumptions lacking such close relation to qualities of the person or the contractual object are considered irrelevant errors in motivation, how fundamental they may ever be to the formation of the contractual will
. Primary examples of irrelevant errors in motivation concern the inflation rate as well as other market developments or the parties´ purposes. Even an error concerning the value of the contractual object is considered irrelevant. This rule, however, is rather derived from the purpose of a market economy than from the definition of § 119 II BGB
.

b) As a consequence of a relevant error, the mistaken party may retroactively avoid its declaration and therefore the contract (§ 142 I BGB). As a general rule, the contract is avoided entirely. The contract may, however, be avoided in part, provided that it is divisible and that its partial upholding complies with the (hypothetical) will of the parties at the time of contracting (§ 139 BGB)
. There is no rule providing for an adaptation of the contract by law as a more flexible alternative to general or partial rescission. The contract may only be renegotiated if the parties consent to do so.

c) The party avoiding the contract is strictly liable for reliance damages to the other party (§ 122 BGB), unless the other party was aware or negligently unaware of the error (§ 122 II BGB). Consequently, the party avoiding the contract unilaterally bears the losses resulting from the rescission even if the mistake is beyond either party’s control.

2. The concept of impossibility (§ 275 BGB)

Under German law, the creditor is generally entitled to specific performance. This right is excluded if specific performance is impossible. In this case, the debtor is liable for damages under certain circumstances. For the scope of Störung der Geschäftsgrundlage it is important to understand that the rule of impossibility is interpreted restrictively (see a) and that the legal consequences of impossibility may inflexibly burden the creditor with the losses of non-performance (see b).

a) As a general rule, the doctrine of impossibility applies where there is a natural or legal impediment to performance that the debtor cannot overcome by any means (§ 275 I BGB). The contract specifies the acts or results which constitute performance. Thus, circumstances which are no insurmountable obstacle to an element of performance as stated in the contract do not give rise to an assertion of impossibility.

In some judgements of the Supreme Court (BGH), however, it was held that in a wider sense the doctrine should be extended to cases in which performance is extraordinarily burdensome to the debtor even though, theoretically, it could be exercised (so-called economic impossibility)
. Yet, as soon as the principle of Störung der Geschäftsgrundlage had been established, this broad interpretation of impossibility was not upheld by the courts and by the majority opinion, because the flexible remedies of Störung der Geschäftsgrundlage were considered to provide more adequate solutions (see below)
. The doctrine of impossibility applies, however, where the burden of performance is not only extraordinarily high to the debtor but also grossly unproportional as compared to the gains resulting to the creditor from upholding his right to performance (so-called practical impossibility)
. This well-established rule has been finally integrated in the BGB by the reform of the law of obligations enacted in 2002 (§ 275 II 1 BGB). It is emphasized in the official legislative materials that the creditor’s unproportionally small interest is the decisive factor as to the application of the principle of impossibility, while the impediment to the debtor by itself can only be a defense under the doctrine of Störung der Geschäftsgrundlage.
 As an exception, the debtor of personal services is excused on the grounds of impossibility if he is unreasonably burdened by an impediment (§ 275 III BGB).

b) If performance is impossible to the debtor, he is relieved from specific performance (§ 275 BGB). However, the contract remains valid and the debtor is liable for damages, unless he can prove that he is not responsible for the impediment or – in cases of initial impossibility – for his ignorance as to the existence of the impediment (§§ 283, 280 I, 311a II BGB). In general, the debtor’s responsibility is determined by the standard of negligence. A standard of strict liability is only adopted if the contract explicitly or implicitly provides so (§ 276 I 1 BGB). If the debtor succeeds in rebutting the presumption of his responsibility, he is completely relieved from his liability under the contract. As a consequence, the creditor is relieved from his contractual obligations as well (§ 326 BGB), but he also has to bear the full losses resulting from non-performance. This “all-or-nothing”–approach in cases in which an impediment is beyond the control of either party has contributed to the restrictive application of the doctrine of impossibility in favour of the more flexible concept of Störung der Geschäftsgrundlage.

3. Condictio ob rem (§ 812 I 2 2nd alt.)

Under § 812 I 2 2nd alt. BGB, the benefits of a transfer can be reclaimed under the doctrine of unjust enrichment if “the result intended to be produced pursuant to the transaction does not materialize”. At first glance, this rule may seem to be of major importance with respect to the issue of frustration, but it has a very limited scope. It is common ground that § 812 I 2 2nd alt. BGB is only applicable if the rules of contract law and the general rules of unlawful enrichment do not apply. As a consequence, § 812 I 2 2nd alt. BGB only refers to transactions, under which the “result intended to be produced” is not based upon a binding contractual promise. The reason for such an unusual transaction may be that the transferee does not want to be liable for the result to be produced or because a respective promise would not be legally binding due to its specific character (e.g.: promise of a testamentary disposition, § 2302 BGB)
. Even though the purpose in question does not constitute an element of a binding promise of performance, a claim under § 812 I 2 2nd alt. BGB is only valid if the parties have agreed to make the transaction dependent upon that particular purpose (“pursuant to the transaction”)
. Therefore, § 812 I 2 2nd alt. BGB is not a general remedy with regard to cases in which unexpected circumstances interfere with the parties’ plans.

It is disputed whether § 812 I 2 2nd alt. BGB may be applied to “regular” exchange contracts, if the parties expect a certain result to be produced in addition to binding promises. In some older court decisions § 812 I 2 2nd alt. BGB was applied to such cases and, consequently, the contract was rescinded on the whole
. However, the majority of modern scholarly opinion holds that specific expectations supplementing a binding contract should be governed by the rules of interpretation (see below) and by the doctrine of Störung der Geschäftsgrundlage, whereas § 812 I 2 2nd alt. BGB should not be applied
. The primary argument in this, again, is that the legal consequence of § 812 I 2 2nd alt. BGB is an entire rescission of the transaction, while in many cases a more flexible adaptation is considered a more appropriate solution.

4. Complementary interpretation of the contract (“Ergänzende Vertragsauslegung”)

As it has already been mentioned, the rules of Störung der Geschäftsgrundlage do not apply if a risk materializes which the contract attributes to one party. The precise content of the parties’ declarations and of the contract, respectively, is to be determined according to the rules of interpretation. These rules primarily refer to the parties’ actual will (§ 133 BGB), as it is recognizably, explicitly or implicitly expressed in the declarations. If an actual and mutual will of the parties concerning a certain issue cannot be derived from the contract, the resulting gap in the contract may be filled – under the majority opinion
 – by reconstructing the hypothetical will of the parties. This legal operation is called complementary interpretation (ergänzende Vertragsauslegung). Essentially, complementary interpretation is a method by which the solution to a certain question is not derived directly from the parties’ will, but extrapolated from the parties’ will concerning other matters. Therefore, the contract itself is taken as the basis for adjudication. This concept, as well as the rules of Störung der Geschäftsgrundlage, allows the courts to sustain the contract while flexibly adapting it. There are some decisions of the BGH which have referred to the doctrine of complementary interpretation in order to adapt a contract to unexpected circumstances
.

With respect to its subsidiary character, the doctrine of Störung der Geschäftsgrundlage can only apply if there are no precise grounds for determining a hypothetical will of the parties, so that complementary interpretation is impossible. Unlike complementary interpretation, the doctrine of Störung der Geschäftsgrundlage is not based upon the parties’ will, but is considered to be a legal correction of the contract
. Therefore, under the concept of complementary interpretation, the circumstances giving rise to an adaptation or termination may be less grave than under the doctrine of Störung der Geschäftsgrundlage. The distinction between both doctrines, however, is often very difficult to draw
. The hypothetical will of the parties – as the basis for complementary interpretation – is necessarily fictitious and can only be reconstructed by reference to what parties acting in good faith would have agreed to in view of the particular circumstances (§§ 157, 242 BGB). By the same token, the principle of good faith is considered to be the source for the doctrine of Störung der Geschäftsgrundlage as well, while it is commonly held that the hypothetical will of the parties is an important factor in the determination of the legal consequences of Störung der Geschäftsgrundlage
. Therefore, some scholars even deny any theoretical differences between the concepts
.
B. General remarks/historical development
1. At the time the German Civil Code (BGB) was created there were essentially two different legal doctrines which permitted a party to set aside the contract in the event that performance had become extraordinarily onerous.

The first doctrine is known as clausula rebus sic stantibus.
 According to this rule, which was recognized under the Gemeines Recht, contractual obligations are legally binding unless there is a fundamental change in the circumstances the parties took into consideration at the time they entered into the contract. Thus, contractual promises are subject to the condition that the factual framework remains basically unchanged. Apart from few specific provisions
 (e.g. § 321 BGB) the doctrine of clausula rebus sic stantibus was not originally established in the BGB since the legislators intended to emphasize the principle of pacta sunt servanda.

The second doctrine is referred to as laesio enormis. This rule enables a party to set aside the contract in case the contractual obligations are either initially extremely disproportionate or became so subsequent to the formation of the contract.
 The doctrine of laesio enormis was explicitly rejected by the authors of the BGB, again, in favor of pacta sunt servanda.

Thus, when the BGB came into force it lacked a general provision which set limits on the pacta sunt servanda rule in the case of the occurrence of unforeseen events or a particular hardship for one of the parties. It is true that the occurrence of unforeseen events as well as a particular hardship for a party may fall within the scope of some other established legal doctrines, such as impossibility (§ 275 BGB) or the rules of mistake (§§ 119 ff. BGB). However, these doctrines operate within very narrow limits and only provide for an entire rescission of the transaction instead of an adjustment.

2. The strict idea of pacta sunt servanda as it was laid down in the original form of the BGB turned out to be too harsh in the aftermath of World War I. 

At this juncture, due to the shortage of goods and galloping inflation performance of contractual obligations was rendered extremely burdensome and the equivalence of exchange was distorted on a mass-scale. The Reichsgericht (RG) first tried to alleviate certain hardships by equating the so-called economic impossibility with physical impossibility. Thus, the debtor of a non-monetary obligation was absolved from the contractual obligation in case that the nature of performance changed so radically as to render it something different from the contractual subject matter which was in contemplation of the parties at the time of contracting.
 Subsequently, the RG invoked the clausula rebus sic stantibus rule as well as the principle of good faith (§ 242 BGB) in cases where the transaction was substantially affected and thus adjusted the contract, in most cases by increasing the payment.
 In some cases the adjustment was based upon the fact that the performance of the contract would have resulted in the economic collapse of one of the parties, in some other cases the RG asserted that the payment fell completely short of being adequate.

The further development was significantly influenced by the famous book in which Paul Oertmann introduced the concept of Geschäftsgrundlage (‘foundation of the transaction’).
 His conception was soon adopted by the courts and refined in numerous judgments.
 The doctrine of Geschäftsgrundlage is a means to set aside the contractual stipulations if extraordinary and unexpected circumstances occur. There are three situations commonly defined as typical cases of Geschäftsgrundlage: First, cases in which the equivalence of the exchange is fundamentally distorted, second, cases in which one party’s purpose as to the contractual subject matter is substantially affected and third, cases in which the parties share a grave error.
 With regard to the legal consequences, the doctrine of Geschäftsgrundlage primarily provides for the adjustment of the contract. Only if an adjustment is unfeasible, the entire contract is set aside.

3. The reform of the law of obligations 2002
 which finally embodied the doctrine of Geschäftsgrundlage in the BGB (§ 313 BGB) marks the latest chapter in the development. However, the new statutory provision was not meant to modify the rules developed by the courts. The legislator rather intended to codify the judge-made law without bringing about any considerable changes.

C. Remarks on Case 1

1. In the given case, the parties of the contract did not include an express provision for the impact of long-term inflation. Neither can it be inferred from the contract that the impact of depreciation is to be dealt with by way of interpretation of the contract on the basis of the parties’ natural or hypothetical will. Thus, the contract itself cannot be drawn upon to eliminate the inequality in the contractual obligations caused by inflation.

2. A’s successors cannot avoid the contract by invoking the rules of mistake (§§ 119 ff. BGB) for two reasons. Firstly, A’s consent to the contract was not influenced by any relevant mistake since he made no specific assumptions about the future currency value. Secondly, the requirements of § 119 II BGB – the only statutorily recognized error that may even be considered - are not met since inflation does not relate to fundamental characteristics of the person or the object of the transaction.

3. Furthermore, A’s successors are not absolved from the contractual obligation on the ground of impossibility. There is neither a physical nor a legal impediment to the supply of water (§ 275 I BGB). Neither does the case fall within the scope of the doctrine of the so-called practical impossibility (§ 275 II BGB). This rule would permit A’s successors to withhold the performance only in case the burden of performance was completely disproportionate as compared to B’s interest in the performance of the contract. The decisive criterion is whether the increased burden of performance is somehow reflected by a corresponding gain for the creditor whereas the relation between the burden of performance and the payment is irrelevant.
 Applying this test to the case there is no claim under the doctrine of practical impossibility since the burden of performance, which is made up by the water costs as well as the maintenance and labor costs, results in the availability of water for B, which represents a corresponding economic gain. It can be said that the burden of performance is equivalent to the interest of the creditor in the performance.

4. The core issue of this particular case is the imbalance (disparity/discrepancy) between the burden of performance of A’s successors and the payment. According to the majority opinion of the courts
 and of the legal writers
 this imbalance falls within the scope of Störung der Geschäftsgrundlage. It is characteristic for this kind of cases that due to the imbalance between the obligations performance would amount to an unbearable hardship while there is no legal or physical impediment.
 This is still valid after the reform of the law of obligations 2002. The comments of the reform act show that the rules of Geschäftsgrundlage are supposed to govern cases in which the equivalence of exchange is distorted.
 Therefore the given case is to be solved on the basis of § 313 BGB. 

a) § 313 I BGB does not define what constitutes the Geschäftsgrundlage of a contract. It is generally viewed that the rules of Geschäftsgrundlage are applicable to basic assumptions shared by both parties at the time of contracting; if the assumption is held by only one party, it must be recognizable for the other party and not contested by him. The assumption may refer to present or future circumstances as far as they are relevant for the contractual will while not provided for in the contract.
 There is a distinction between objective and subjective interferences with the Geschäftsgrundlage. One refers to an objective interference if after contracting the factual framework does not develop in compliance with the parties’ expectations (§ 313 I BGB). If the assumptions were false already at the time of contracting, it is called a subjective interference with Geschäftsgrundlage.

With respect to mutual contracts, the equivalence of exchange is part of the Geschäftsgrundlage regardless whether it can be inferred from the parties’ conduct in a particular case. In a market economy, the equivalence of the exchange is determined by the parties. However, the relationship of the objective value may be indicative of the parties’ view. In the given case, inflation caused an unexpected distortion in the equivalence of exchange and thus affected the (objective) Geschäftsgrundlage.

b) Furthermore, it is required that the Geschäftsgrundlage is substantially affected, i.e. a massive change in the relevant circumstances must have occurred (see § 313 I BGB).

Therefore, regular inflation, as a general rule, does not fall within the scope of Geschäftsgrundlage. The creditor of a monetary claim bears the risk of ‘normal’ depreciation. The reason is that the parties of a long-term contract are usually aware of the fact that the equivalence of exchange cannot be taken for granted over a long period of time.
 Furthermore, according to the so-called nominal value principle, the value of a monetary obligation is to be determined on the basis of its nominal instead of its real value.

Yet, in exceptional cases, namely with regard to long-term contracts regular inflation may affect the Geschäftsgrundlage substantially. This is true if the equivalence of exchange is distorted by continuous inflation such as to exceed the risk taken by the creditor of a monetary claim and to render the agreement completely against his interest.
 It was held by the courts that an increase in the general prices by 150% over a period of 30 years is sufficient to constitute such a distortion. It is important to note that the price increase over the whole previous period of the contract must be considered.
 With respect to contracts, which are supposed to cover the living expenses for one party, the courts held that a lesser increase suffices.

c) As another requirement for the application of § 313 I BGB, one party must be unreasonably burdened by the contract if it is upheld as it was originally concluded. With regard to A’s heirs, this condition is met. Neither the contract itself nor general legal rules allocate the risk of a substantial distortion in the equivalence of exchange to them. It is true that with respect to mutual contracts the debtor generally bears the risk, that performance becomes more expensive to him than he has expected. However, the cost increase A’s successors are faced with cannot be regarded as a normal burden since it exceeds the decisive margin. The simple fact that the contract at hand is a long-term contract does not justify that the debtor of the non-monetary performance must bear the risk of depreciation irrespective of the extent.

d) As the primary legal consequence of a relevant affection of Geschäftsgrundlage, A’s successors are entitled to ask for adjustment of the contract on the basis of § 313 I, III BGB. The extent of the increase in the payment is to be determined dependent on the shift in the general economic conditions since the time of the formation of the contract.
 The courts determine the shift by calculating the mean rate between the price increase rate and the salary rise rate. Thus, the approach differs from the calculation adopted to determine whether performance is unreasonably onerous. As a result, the increased payment will generally exceed the 150% margin which is relevant for the question as to whether performance is still reasonable.

e) A’s successors are not entitled to terminate contract.
 Under the rules of Geschäftsgrundlage, termination is admitted only, if an adjustment is impossible (§ 313 III BGB). As a general rule for long-term contracts, § 314 BGB entitles either party to terminate the contract, if he is unreasonably burdened by it. However, as long as an adjustment of the contract on the basis of § 313 I BGB is possible, this rule is lex specialis and § 314 BGB may not be invoked.
 Thus, the contract can be terminated only if the increase in the payment would amount to an unreasonable burden for B. However, some scholars take the view that the party which incurs disadvantages from the adjustment is entitled to set aside the contract.

D. Remarks on case 2
I. Extraordinary Inflation

1. In the given case, the contract does not contain an explicit clause providing for the impact of an extraordinary inflation.
 Furthermore, the inflation can not be dealt with by an interpretation of the contract on the basis of the parties’ actual or hypothetical will because the concept of complementary interpretation is not applicable if there is no hint as how to extrapolate a rule for the impact of an extraordinary inflation from the parties´ specific will with regard to other matters. Thus, the contract itself can not be drawn upon.

2. Furthermore, the B-Bank can not avoid the contract applying the rules of mistake (§§ 119 ff. BGB). Since the B-Bank - to be more precise the person contracting on behalf of the bank - made no specific assumptions about the future development of the inflation rate, the consent was not influenced by mistake. Additionally, an error with regard to the inflation rate is merely an error in the motivation which is does not trigger the right under § 119 II BGB.

3. A is not relieved from his contractual obligation on the ground of impossibility. There is neither a physical nor a legal impediment to the payment of the interest rates (§ 275 I BGB). Additionally, the extraordinary inflation is not covered by the doctrine of the so-called practical impossibility (§ 275 II BGB). The relevant test for this concept is whether the burden of (specific) performance – the payment of the interest rates by A – is grossly disproportionate as compared to the banks interest in the performance. There is no disproportionality if the increased burden of performance is somehow reflected by a corresponding gain of the creditor whereas the relation between the burden of performance and the payment is irrelevant.
 In this case A´s burden of performance is not increased because due to the inflation the actual value of the repayment and of the interest rate he has to pay in the third year after the agreement is less than the value at the time of formation. Moreover, there is no difference between A´s burden of performance and the gain of the bank. The gist of the case, the reduction of A´s burden of performance, is not covered by the concept of impossibility. 

4. The B-Bank has no right to terminate the contract under the rule of § 488 III BGB. This rule provides for the termination of a loan after a three month notice if the duration of the contract is not limited.
 It has to be assumed that A and B limited the duration of the contract. Moreover, the B-Bank may not terminate the contract for extraordinary circumstances according to § 490 I BGB because this right arises only if the financial circumstances of the debtor deteriorate or the given security decreases in value, both of which is not the case.

5. Because the requirements of those special provisions (§§ 488, 490 I BGB) are not met the concept of the Geschäftsgrundlage is applicable.
 It is characteristic for this case that the nominally fixed interest rate has substantial lower buying power at the time of performance than expected by the parties at the time of formation. Thus, the debtor´s contractual burden of performance is substantially mitigated.
  The gist of the case is the effect of an extraordinary inflation (“galloping inflation”)
 on the contractual obligation, i.e. the discrepancy between the nominally fixed interest rate and its intended actual value. According to the majority opinion of the courts
 and of the legal writers
 the concept of Geschäftsgrundlage applies to this imbalance. The case is also governed by the concept of Geschäftsgrundlage after its codification in 2002 (see § 313 BGB) because legislative history of the reform act of 2002 explicitly refers to distortion of the equivalence of exchange by inflation.

a) The concept of Geschäftsgrundlage requires a basic assumption that is shared by both parties at the time of formation or an assumption of one party, recognizable to and uncontested by the other party.
 If the factual framework after formation does not develop in compliance with the parties’ expectations the Geschäftsgrundlage (§ 313 I BGB) is affected. Since the equivalence of exchange is covered by the Geschäftsgrundlage
 it is affected if an extraordinary inflation causes an unexpected distortion of the equivalence of exchange.

b) In the given case, there is also a substantial affection of the Geschäftsgrundlage, i.e. a massive change in the relevant circumstances (see § 313 I BGB). The parties to a long-term contract surely bear the risk of “normal” depreciation;
 here the equivalence of exchange is distorted by an “extraordinary” inflation. This impact on monetary obligations has to be assessed on the basis of two fundamental principles. Firstly, the parties usually foresee depreciation and therefore the creditor of a monetary obligation usually includes the depreciation of the currency value in his calculation of the interest rates.
 Secondly, according to the so-called “nominal value principle” the value of a monetary obligation must be determined on the basis of its nominal instead of its actual (“real”) value.

Both principles do not govern this case. Due to the stable conditions over a period of twenty years the extraordinary inflation was not foreseeable and the parties supposedly did not include it in the calculation of the interest rates. Moreover, the nominal value principle comes to an end in an economic situation characterized by an extraordinary inflation. In this situation the general economic interest to adhere to the nominal value principle may be trumped by the individual interest of the creditor,
 because the money has lost a substantial part of its function to provide measurement for the value of goods.
 The nominal value principle would result in an essentially unjust solution for the creditor. Thus, the courts allowed an adoption of contracts in the times of extraordinary inflation in Germany (1922/1923).
 There was also an extensive discussion among legal writers whether the increased inflation rates in the 1970s exceeded the decisive margin.
 Even though courts allowed the adaptation of some specific kinds of long term contracts,
 they held that the inflation at that time did not rise to a level that makes an adaptation of the interest rate of (long term) monetary obligations necessary by law.

c) The B-Bank is unreasonably burdened by the contract if it is upheld as originally concluded because the risk of a substantial distortion by extraordinary inflation is not allocated to the bank - neither by contract nor by statute. Even though the creditor of a monetary obligation usually bears the risk of depreciation of the currency,
 this risk allocation covers only normal inflation. Moreover, due to the long term stable inflation the parties could not foresee an extraordinary inflation.

d) The prime legal consequence the affection of Geschäftsgrundlage is in an adjustment of the contract on the basis of § 313 I, III BGB. The usual adaptation is an increase of the debtor´s payment with regard to the nominal sum of money and with regard to the interest rate. The courts increased the payment
 and held that the debtor does not have to pay the former value of his monetary obligation but an amount between the former and the actual value. They determined the amount on the basis of the shift in the general economic conditions since the time of the formation. Hence, B-Bank can ask for an adjustment of the contract by the court. Usually the parties will renegotiate the contract before a claim is filed. Nevertheless, under German law according to the majority opinion there is no right to enforce a renegotiation of the contract.

e) B-Bank can not terminate the contract under the concept of Geschäftsgrundlage (§ 313 III BGB) because it may be adjusted to the circumstances. The general right to terminate a long term contract without notice if the party is unreasonable burdened (§ 314 BGB) does not apply because an adjustment of the contract according to § 313 BGB is possible.
II. Variation: Foreign Currency Agreement

The devaluation of the national currency altered the exchange rate between the two currencies substantially and results in an increased burden for the debtor with regard to the repayment and the interest rates as compared to the amount at the time of formation. This is also true if § 244 BGB applies; according to this provision the debtor may pay a foreign currency obligation in Euro unless the parties explicitly stipulated for a payment in the foreign currency. But even if § 244 BGB is applicable the foreign currency still provides for the value of the debt.
 Cases like the one at hand are – according to the courts
 and the majority opinion of legal writers
 – covered by § 313 BGB.

a) The equivalence of exchange is part of the Geschäftsgrundlage which therefore is affected by the devaluation of the national currency. 

b) There is also a substantial affection of the Geschäftsgrundlage. The parties may foresee a change in the exchange rate therefore the contractual agreement implicitly allocates this risk to the affected party. Thus, A as debtor of a foreign currency obligation bears the risk of “normal” changes in the exchange rate that increase his burden of obligation. However, this risk allocation does not apply if the change in the exchange rate exceeds the normal range by far.
 With regard to foreign currency agreements the courts invoke a substantial affection of the Geschäftsgrundlage – compared to cases of an extraordinary inflation – under a test quite easy to pass. In the 1930s the courts held that the devaluation of the national currency of 30 % qualifies for a substantial affection of the Geschäftsgrundlage.
 In a single decision also a devaluation of only 13 % was held enough.
 Legal writers however consider this too small to justify an amendment of the agreement.
 In the given case the depreciation is four times higher than the stable range over the last twenty years; neither the contract nor the law therefore allocates the risk at hand.

c) Furthermore, B is unreasonably burdened if the contract is upheld despite the devaluation.
 Even though some speculative elements may be inherent to a foreign currency obligation this does not provide sufficient grounds for an allocation of the risk to A. Thus, A can ask for an adjustment of the contract on the basis of § 313 I, III BGB. Before of the concept of Geschäftsgrundlage was codified the courts held that the party burdened by the devaluation can claim a partial compensation for her loss. Nevertheless, this was only applied to contracts for the mutual exchange of goods and money but not to loans.
 This distinction is neither codified in § 313 nor it is upheld by the courts and legal writers. Thus, A can ask for a reduction of his obligation.

E. Remarks on case 3
1. With regard to tax law the parties often allocate the burden of an amendment of the law by a specific clause in the agreement; this is especially true for contracts which are very complex or whose issue is often subject to tax law amendments.
 In the case at hand, the contract itself does not provide for an explicit clause about the imposition of any tax. Furthermore, complementary interpretation of the contract does not offer a solution because there are not sufficient hints in the actual or hypothetical will of the parties to determine how they would have dealt with this post-contractual government intervention at the time of formation.

2. A can not avoid the contract on the grounds of mistake. §§ 119 ff. BGB do not apply for two reasons. Firstly, at the time of formation A made no specific assumptions about the future imposition of taxes. Secondly, if he implicitly presumed that the tax law will not be amended this affects only his motivation and not the “quality” of the industrial spirit. Thus, it is an irrelevant error under the rules of mistake.

3. The core issue of the case, the distortion of equivalence of the contractual obligations by a governmental intervention, i.e. the post-contractual imposition of a tax, is covered by the concept of Geschäftsgrundlage (§ 313 BGB). According to the courts
 and the majority opinion of the legal writers
 the general rules that govern a distortion of equivalence
 apply also if it is caused by a government intervention. There are several categories of cases of governmental intervention. Firstly, the expropriation of the land owner has to be mentioned.
 The specific issue of these cases results from the direct intervention of the government with the ownership while in other lines of cases the impact of the governmental act is only indirect. Secondly, the change of a long term line of precedents of the Supreme Court (BGH) qualifies for an intervention.
 Thirdly, the main part of cases deals with a change of statutes and its impact on the contractual obligations.

a) In general, the concept of Geschäftsgrundlage requires a basic assumption that is shared by both parties at the time of formation or the assumption of one party recognizable to and uncontested by the other. If the legal framework after formation does not develop in compliance with the parties’ expectations there is an interference with Geschäftsgrundlage (§ 313 I BGB). The post-contractual imposition of a tax on spirit-seller (A) results in an unexpected distortion of the equivalence of exchange and thus affects the Geschäftsgrundlage
 because the equivalence of exchange is covered by the Geschäftsgrundlage.

b) Furthermore, the affection of the Geschäftsgrundlage has to be substantial, i.e. there has to be a massive change in the relevant circumstances (see § 313 I BGB). Regarding the amendment of tax laws there is no more precise standard of the courts or legal writers. Nevertheless, in the other lines of cases dealing with specific kinds of governmental intervention there are some decisions that render even a distortion of the equivalence of 15 % sufficient.
 It has to be doubted whether the courts would apply this test today.
 Nevertheless, in the case at hand there is a substantial affection of the Geschäftsgrundlage even if one applies a strict test because the tax imposed on seller A exceeds the price agreed upon for the spirit and results in a substantial loss for A.

c) Additionally, one party must be unreasonably burdened by the contract if it is upheld as originally concluded. In this case there is neither a contractual nor a statutory provision that allocates this risk of a substantial distortion in the equivalence of exchange to the seller. Nevertheless, tax law is very often subject to amendments and especially the imposition of taxes as well as the rescission of tax benefits has always a substantial effect on the equivalence of the contractual obligations.
 Moreover, tax burden and tax benefit are usually part of the calculation of one or both parties and an error in the calculation usually is allocated to the affected party.
 Thus, the courts as well as legal writers
 apply the concept of Geschäftsgrundlage with caution to those cases. While some writers generally allocate the risk of tax law amendments to the affected party
 the majority acknowledges cases of shared burden but applies a strict test: An unreasonable burden requires that the parties somehow included the results imposed by tax law into the contract
 or that the agreement was founded on the actual expectation that the legal framework of the tax law will not be altered.
 It is doubtful whether the case at hand passes this test because A and B did not actually base the agreement on the expectation that the tax law will not be amended. A more liberal test draws on two issues: the exceptionality of the amendment and the extent to which the equivalence of exchange is distorted.
 Applying this test the presumably unforeseeable imposition of a very high tax as well as the fact that it exceeds not only A´s profit but also the contractual price is relevant.

d) Applying the more liberal test the affection of Geschäftsgrundlage results in an adjustment of the contract on the basis of § 313 I, III BGB. Primarily, the payment for the industrial spirit has to be increased. In cases of government intervention the courts often equally divide the loss that results from the intervention.
 Thus, if it is possible to share the burden reasonably by an adaptation of the contract, A is not entitled to terminate the contract.

F. Remarks on case 4

I. In the given case, the contract neither provides for an explicit clause with regard to a change of the area´s character nor are there any contract clauses on which the concept of complementary interpretation (§§ 133, 157 BGB) could rely on to derive from those the hypothetical will of the parties concerning this issue. The rules of mistake (§§ 119 ff. BGB) do not apply either. Firstly, there is no relevant mistake of A because the contract is in line with his actual will at the time of formation (cf. § 119 I BGB). Secondly, the change of the area´s character is a future instance at the time of formation and thus does not qualify for a “quality” of the contractual subject-matter under § 119 II BGB. Finally, in case that business premises are the subject-matter of the lease there are no statutory provisions that allow the lessor to adapt the lease if the average lease for comparable business premises rises.
 
II. In general, a substantial change of the circumstances may result in a right to terminate a long term contract for serious cause without notice (cf. § 314 BGB). However, § 314 BGB only provides for a right to terminate the contract but not for an amendment of the contractual obligation of B, i.e. an increase of the lease. Additionally, there is no right to terminate the contract under this rule if the risk of the change of circumstances is allocated to one party by contract or by law.
 The test for the risk allocation is the same as the one under the concept of Geschäftsgrundlage (§ 313 BGB).
 Thus, if § 313 BGB results in a right to terminate the lease it can also be based on § 314 BGB. But § 313 III BGB also provides for the pre-eminence of an adaptation of the contract over its termination while the same test applies. According to the majority opinion of legal writers § 314 BGB therefore is superseded by § 313 BGB if an adaptation of the contract is reasonable.

III. 1. With respect to mutual contracts, the equivalence of exchange is part of the Geschäftsgrundlage regardless whether this can be inferred from the parties’ conduct in the particular case.
 In the given case, it is likely that the parties founded the assumed equivalence of exchange on the mutual expectation that the character of the area will not change for the duration of the contract. Nevertheless, it is sufficient that both parties considered the perpetuity of the area´s character as a matter of fact without further reflection.

2. There is a substantial affection of the Geschäftsgrundlage because the altered character of the area qualifies for a massive change in the relevant circumstances (cf. § 313 I BGB). This is true for both the equivalence of exchange and the special circumstances of the contract. The average lease equals five times the amount the parties contracted for. If the parties had foreseen this alteration at the time of formation at least A would not have agreed to the contract. The particularity of the case, the distortion of equivalence of exchange by an unexpected improvement of the contractual subject-matter is without doubt covered the concept of Geschäftsgrundlage in general.

3. A must be unreasonably burdened by the contract if it is upheld as originally concluded. In general, the risk of an unexpected loss or benefit is allocated to the affected party.
 Thus, as a general rule under § 313 BGB a rise in the value of the contractual subject-matter does not trigger a right to adapt the price agreed upon.
 Nevertheless, if the equivalence of exchange is fundamentally distorted this general allocation of the risk does not apply.
 

With regard to contracts for sale in the situation at hand usually the question arises whether the concept of Geschäftsgrundlage also applies if the equivalence of exchange is distorted after the winding-up of the contract. In general, this concept may apply in exceptional cases after the winding-up of the contract.
 Nevertheless, according to the courts and the majority opinion of legal writers in a contract for sale the risk of how the contractual subject-matter´s value develops in the future is - in principle – allocated by law on the buyer.
 This risk allocation concurs also with the reasonable expectation of the parties.

In the given case A and B entered into a long term contract. Even though parties to a long term contract reasonably can not expect that there will be no (small) change in the equivalence of exchange during the duration of the contract this mutually allocates only the risk of minor changes of equivalence of exchange. Thus, in long term contracts a grave change of equivalence of exchange results in an unreasonable burden for one party.
 To apply this rule to a contract for lease the courts and legal writers in general require a long duration of contract,
 i.e. at least ten years. Otherwise the resulting burden for one party shall not qualify as unreasonable unless the price is extraordinarily changed because the contract will end in near future and the party may have a general contractual right to terminate the contract. With regard to contracts that exceed this duration legal writers
 apply the rules that govern cases of leases in perpetuity (Erbpacht) but lower the standard for a relevant change of equivalence. The reason is that in contracts for lease the parties normally expect only a minor change of equivalence. As a result, in the given case the stipulated lease amounts only to 1/5 of the fair rental value and thus the distortion of the equivalence of exchange qualifies for an unreasonable burden for A because the parties contracted for a period of 15 years and the distortion of the equivalence occurred shortly after conclusion.

4. As a legal result A may therefore ask for an adaptation of the stipulated price according to § 313 I BGB unless an increase of the lease is an undue burden for B. In the latter case A may only terminate the contract (cf. § 313 III BGB).
G. Remarks on case 5 

I. 1. In the contract the parties have not explicitly provided for the destruction of the house. In particular, the existence of the building is not a condition to the contract according to § 158 BGB. Without further provisions, A and B have taken it for granted that the building will remain undamaged.

2. Furthermore, the contract is not subject to complementary interpretation according to §§ 133, 157 BGB as far as the destruction of the house is concerned. The concept of complementary interpretation allows the courts to fill gaps in the contract by reference to the parties’ will. The solution to a certain question is not derived directly from the parties’ will, but extrapolated from the parties’ will concerning other matters. However, not every unforeseen occurrence justifies complementary interpretation. There must be concrete grounds in the contractual provisions for determining a hypothetical will of the parties.
 In the given case, the agreement between A and B does not contain sufficient grounds to determine the consequences of the house being destroyed.

3. B cannot void the contract on the basis of mistake (§ 119 BGB) either. The rules of § 119 I BGB do not apply, because the contract itself was in line with his actual assumptions. Also, there was no mistake operative under § 119 II BGB. Namely, this rule requires that the mistaken party made a specific assumption that turned out to be incorrect. In the case given, however, B was not likely to give any specific thought to a potential destruction of the house. In addition, under § 119 II BGB a mistake must concern a ‘quality‘ of the subject-matter of the contract and it is widely agreed that this criterion does not cover future attributes.
 Hence, even a specific misconception of B with regard to the house remaining undamaged in the future would merely amount to a non-operative mistake in the inducement.

4. The rules of impossibility (§§ 275, 326 BGB) are not applicable as well because the cellar is still intact and therefore performance is not impossible.

II. However, B can terminate the contract on the basis of the (non-coercive) statutory provisions concerning the contract for work and labor. A is contractually obliged to refurbish the cellar into a wine-cellar, i.e. to accomplish a particular result. Therefore, the contract between A and B is a contract for work and labor (§§ 631 ff. BGB). According to § 649 sentence 1 BGB, B is entitled to terminate the contract before the accomplishment of the result any time without notice and without giving reasons.

In case of termination, A’s economic interest in the contract is protected under § 649 sentence 2 BGB: as a general rule, he is entitled to claim the contract price.
 Only if there are specific gains caused by the early termination of the contract, i.e. if he saves expenses or benefits from using his released capacities for other projects, these gains are to be deducted from his claim. The same applies if A does not use his capacities otherwise, even though he was able to. In our case, A has already purchased the necessary materials; the value of these materials does not have to be deducted from A’s claim, unless he can use them otherwise. Apart from that, the facts do not suggest another opportunity for A to use his capacities during the two relevant weeks. Therefore, even if B terminates the contract according to § 649 sentence 1 BGB, he is obliged to pay the agreed sum of remuneration according to § 649 sentence 2 BGB.  
III. An alternative to terminate the contract is provided by the concept of Störung der Geschäftsgrundlage (§ 313 BGB). Under these rules the contract is principally upheld and adapted to the unexpected circumstances. An adaptation of the contract might be advantageous for B because thereby he may partly be relieved from his contractual obligation.

1. The issue of the case is referred to as Vereitelung des Verwendungszwecks (frustration of purpose) by the judiciary and legal authors.
 This term expresses that the contractual obligation can be performed in theory, while it has become practically useless with regard to the purpose of the creditor. As a general rule, it is legally irrelevant whether or not either party can make use of the contractual subject matter in the way he has expected. In other words: each party bears the risk, that his purposes can be realized, unless the purpose in question is stipulated for in the contract.
 Only in exceptional cases the courts have considered the frustration of purpose as Störung der Geschäftsgrundlage according to § 313 BGB.
 
The concept of Geschäftsgrundlage can be applied – under the majority opinion – to assumptions related to existing or future circumstances as far as the parties contractual will is based on them, while the parties have not specifically provided for these assumptions. The parties have either to share these assumptions or at least one party must be aware that the other considers them to be the basis of the contract. 

2. Beside this, the courts have required a specific justification for the – at least partly – shift in the risk concerning the frustration of purpose. In the view of the courts, one justification applies, if the debtor has contributed to the frustration of purpose on the side of the creditor.
 The same applies if one party’s purpose of use is so closely related to the other party’s interest, that the latter party’s claim of his contractual rights qualifies for a venire contra factum proprium. This was held in a case in which one party’s remuneration had been increased because of the other party’s use of the contractual subject matter.
 Another example for a shift in the risk of frustration concerns cases of the so-called Große Geschäftsgrundlage. This expression refers to substantial changes in political, economic, and social conditions, such as war, conditions similar to war, natural disasters, government intervention and similar cases of force majeure.
 These conditions alter the contractual framework fundamentally and they are not consistent with the regular scope of a contractual and statutory allocation of risk. Furthermore, the resulting burden on one of the parties is purely accidental. 

In the case given, the destruction of the house during the storm has completely frustrated B’s purpose of the contract. The storm can be qualified as a case of Große Geschäftsgrundlage, because it involves an unusual act of nature and burdens B accidentally.
 Therefore the rules of Störung der Geschäftsgrundlage are applicable in our case.

3. Hence, B can ask for an adaptation of the contract according to § 313 BGB. The adaptation is supposed to provide for a fair division of the risk between the two parties. The specific method of adaptation depends upon the specific circumstances of the case. The courts have divided the damage between the parties
, adapted the contract price on the basis of an alternative use of the contractual subject-matter
 or set aside the contract in return for compensation.
 Only in exceptional cases was the disadvantaged party allowed to avoid the contract without any indemnity. This is only legitimate if the other party is not severely burdened by the avoidance of the contract or if unusual circumstances justify the other party to bear the risk exclusively.
 In the case given, an equitable solution might be for B to cover A’s expenses and half of the profits that A would have gained from the contract.

H. Remarks on case 6

I. The contract does not provide for a clause with regard to the impossibility to obtain petrol. Moreover, the agreement is not subject to complementary interpretation according to §§ 133, 157 BGB with regard to this circumstance since this method cannot be adopted in all cases of unforeseen occurrences. This concept requires a gap in the agreement, i.e. referring to the framework of the contractual provisions it appears unusual that the parties did not cover the issue at hand. This condition is usually not met by the implications on the contract caused by substantial changes in the legal, political, economic, and social conditions. 

Additionally, the rules of mistake (§ 119 BGB) do not apply because the agreement is consistent with A´s actual will at the time of contracting (see § 119 I BGB) and the impossibility to obtain petrol from any source obviously does not qualify under § 119 II BGB as a “quality” of the petrol station, the subject-matter of the contract.

Finally, the rules of impossibility (§§ 275, 326 BGB) are not applicable either. A still has possession of the petrol station, i.e. specific performance of B´s contractual obligation is possible.

II. A can not reduce the rent due to the warranty for quality (§ 536 I BGB) because the impossibility to obtain petrol is not a defect as to the quality of the leased petrol station. The reason is that this circumstance is not directly related to the physical condition or nature of the petrol station.
 

If the parties contracted the lease for a fixed period of time A can terminate it early only on grounds that justify a termination without notice (§ 542 II BGB). In the given case, the requirements of those grounds are not met. Neither is there a substantial defect as to the quality of the petrol station that amounts to an “important reason” by statutory qualification (§ 543 II n. 1 BGB) nor an “important reason” according to the general rule (§ 543 I 2 BGB).
 The latter one requires that the important reason emanates from the sphere of the other party,
 which is not true regarding the impossibility to obtain petrol. Additionally, the consequences of a mere termination of the contract are inequitable in the given case. If the contract is terminated, the losses resulting from war and confiscation are attributed solely to B. Furthermore, termination cancels the contract for the rest of its regular duration while the confiscation may only be temporarily. Therefore, a more flexible relief than termination is favorable.

If the parties did not limit the period of the lease in the contract A has the right to terminate the contract according to § 580a II BGB because the petrol station qualifies as business premises. Therefore, A can terminate the contract with a six month notice at the end of March, July, September or December.
 The right to terminate the contract without notice according to § 543 BGB is also applicable to leases without a limited duration; nevertheless its conditions are not met in the given case.

III. Since the issue in the case at hand is frustration of purpose (Vereitelung des Verwendungszwecks) the concept of Störung der Geschäftsgrundlage (§ 313 BGB) may provide an equitable solution.
 In general, this concept is not superseded by the right to terminate a lease without notice according to § 543 BGB.
 An “important reason” emanating from the sphere of the burdened party or from the neutral sphere may render it unreasonable for one party to be bound by the contract considering all circumstances and balancing the interests of both parties. The burdened party may therefore terminate the contract on the basis of § 313 III BGB unless the adaptation of the contract is reasonable.
1. Firstly, there has to be a basic assumption shared by both parties at the time of contracting or at least an assumption of A recognizable for B and uncontested by him. It might be argued that the possibility to obtain petrol qualifies for a basic assumption. However, it is more precise to identify the absence of war as assumption shared by both parties because in general B is not concerned with A´s sources of supply. Both parties share the fundamental assumption that the economy will not be disrupted by war. The outbreak of a war is subject matter of the so-called Große Geschäftsgrundlage. This expression refers to grave changes in the political, economic, and social conditions.
 These conditions alter the contractual framework fundamentally and they are beyond the regular scope of the contractual and statutory risk allocation. Furthermore, the resulting burden for one party is purely accidental. The “Große Geschäftsgrundlage” is a subdivision of the so called “objektive Geschäftsgrundlage”,
 which includes all circumstances and conditions that form (from an objective point of view) the necessary foundations of the contract. The absence of those conditions normally renders the contractual agreement useless. According to the majority opinion the parties do not have to ground the agreement explicitly on those fundamental conditions neither in the wording of the agreement nor by reference to it during the negotiations.
 Thus, this term covers all conditions that form the basis of the contractual agreement as a matter of fact.

2. Secondly, there is no doubt that the Geschäftsgrundlage is substantially affected, i.e. there is a massive change in the relevant circumstances. If the parties would have foreseen the outbreak of the war and the confiscation of all petrol in the area at the time of formation A would not have entered into the contract.

3. Thirdly, if the contract is upheld as originally agreed upon A is unreasonably burdened. As a general rule, the lessee bears the risk that he can achieve his purpose of use with the subject matter of the lease.
 This general risk allocation is also valid for commercial leases.
 Only in exceptional cases did the courts consider the availability of raw material needed for the production of goods as “Geschäftsgrundlage” of an usufructuary lease of a factory.
 

Nevertheless, in the given case A´s purpose of use is frustrated by the outbreak of the war and the confiscation of all petrol. This alteration of circumstances results in an excessive and inappropriate burden for A. This substantial change in the social condition is neither allocated by the contract nor the statutory law of obligations. Thus, the frustration of purpose by a grave affection of the so-called “Große Geschäftsgrundlage” substantially deviates from the “normal” cases of frustration of purpose. It fundamentally alters the basis of the contractual framework. Additionally, the resulting burden for A is purely accidental. Therefore, the conditions of a relevant Grundlagenstörung are met.
 

However, it has to be mentioned that the rules of “Störung der Geschäftsgrundlage “ are not applicable if the grave alteration of the social or economic circumstances does not result in a distortion of the equivalence of exchange
, a frustration of purpose or a hardship for one party, i.e. an undue burden with regard to specific performance. This concept shall be no device for the judiciary to relive the (financial) burden resulting from social or economic catastrophes in general.

4. Thus, A can primarily ask for an adaptation of the contract according to § 313 I BGB. In the case given, it might be appropriate to suspend the contract for the duration of the confiscation. In addition the losses of either party should be calculated; if B`s losses exceed the one of A, then B should be entitled to claim compensation for half of the difference.

I. Remarks on case 7
I. Cancellation of the exhibition

1. a) The parties did not explicitly provide for the cancellation of the exhibition in the contract. It is neither an express condition to the contract (§ 158 BGB) that the exhibition takes place nor did the parties agree on a contractual right of rescission in case the exhibition is cancelled (§ 346 BGB).
 Both, a condition to the contract and the right of rescission may be agreed upon implicitly (§§ 133, 157 BGB). Nevertheless, an implied condition to the contract (§ 158 BGB) requires that the parties had serious doubts with regard to the circumstance; an implied right of rescission (§ 346 BGB) can only be inferred from the parties` will if it is obvious to the other party that the validity of the contract shall depend on the realization of the individual purpose.
 In the case at hand, A and B have taken it for granted that the exhibition will take place without further deliberation.

b) The gap in the contract resulting from the unforeseen cancellation of the exhibition can not be filled in applying the concept of complementary interpretation (§§ 133, 157 BGB).
This concept requires concrete grounds in the contractual provisions for determining a hypothetical will of the parties in the case the purpose is frustrated.

c) Moreover, A cannot void the contract on the basis of mistake (§ 119 BGB), because there was no relevant mistake under § 119 II BGB.
 It is doubtful whether A had any specific assumption concerning a cancellation of the exhibition; if A did not give this possibility a thought there is no mistake. Additionally, § 119 II BGB requires that the mistake refers to a “quality” of the subject-matter of the contract.
 Without doubt the fact whether or not the exhibition actually takes place does not qualify for a “quality” of the room in B´s hotel; it is merely an external fact that is irrelevant under § 119 II BGB.
 Thus, even a specific misconception of A with regard to the exhibition is an irrelevant error in the motivation.

d) The first issue of the case is whether the rules of impossibility (§§ 275, 323, 326 BGB) are applicable. The doctrine of impossibility applies if there is a natural impediment to specific performance by B that he cannot overcome by any means (§ 275 I BGB). However, before denying the obligation to specific performance in accordance with § 275 I BGB the precise subject-matter of B´s specific performance has to be determined by means of interpretation of the agreement. According to a minority opinion
 the lessor´s specific performance is not confined to assigning possession to A but also includes the obligation to provide the room in a manner that A can use it for his individual purpose. According to the majority opinion the contractual obligation of B has to be construed narrowly, at least unless the price for the room is increased because of the possibility to visit the exhibition.
 This opinion refers to § 537 I BGB; according to this rule the lessee has to pay the lease even if his purpose of use is frustrated for personal reasons. Thus, the risk of frustration of an individual purpose of use is allocated to the lessee and it is not part of the contractual obligation of the lessor.

e) B is not liable for a warranty with regard to the use of the room (§§ 536, 536a BGB). Under German law the lessor may be liable if the specific use of the room is prohibited by an official order that is related to the quality of the contractual object or to its surrounding area.
 Nevertheless, there is no liability of the lessor if the official order is tied up to a reason related to the person of the lessee.
 The law allocates this risk to the lessee (§ 537 BGB). Consequently, the frustration of an individual purpose is not covered by the liability for warranty either.
2. A can not refuse to pay the agreed price on the ground of § 821 BGB. According to this rule, the debtor can deny specific performance if he is entitled to repayment because the creditor will be unjustified enriched by specific performance. In the given case, A can not claim restitution according to the principles of condictio ob rem (§ 812 I 2 Alt. 2 BGB).
 This concept requires the possibility for A to visit the exhibition being „a result intended to be produced pursuant to the transaction“. As a condition the parties must have agreed that the transfer depends on the respective result to be brought about („Zweckvereinbarung“ = agreement on a certain purpose). In the case at hand, there is no express agreement between the parties that the right of the lessor to claim the lease depends upon the possibility to visit the exhibition. An implied agreement on a certain purpose requires that the specific purpose of one party is known to the other and moreover that the other party agrees to ground the contractual obligations on this purpose. The latter requirement can not be inferred form the contract between A and B.

3. Finally, the concept of Störung der Geschäftsgrundlage (§ 313 BGB) does not provide for a right of A to cancel the reservation. Even though this concept may result in a termination of the contract if the adaptation of the contract is not reasonable, there is no relevant affection of the “Geschäftsgrundlage” in the given case.

a) The issue at hand is the frustration of purpose (Vereitelung des Verwendungszwecks)
, i.e. B can perform in theory, while performance has become practically useless with regard to A´s purposes.

b) Firstly, it is doubtful whether it qualifies for a Geschäftsgrundlage of the contract between A and B that the exhibition actually takes place. This element requires that the exhibition is a basic assumption shared by both parties at the time of contracting or at least an assumption of A recognizable for B and uncontested by him. There is no information that B knew about A´s intention to visit the exhibition during his stay at the hotel. Even if B was aware of A´s intention the exhibiton preferably should not be considered as Geschäftsgrundlage because in general B does not have to be concerned with his guests reasons for the stay in his hotel. A´s intention should therefore be considered only as an element in the motivation of one party that is irrelevant under the concept of Störung der Geschäftsgrundlage.

c) Secondly, even if the exhibiton is considered as a Geschäftsgrundlage of the contract that is substantially affected by the cancellation A is not unreasonably burdened by the cancellation. As a general rule, each party bears the risk that his purposes can be achieved unless the purpose in question is stipulated for in the contract.
 Moreover, the frustration of the purpose of the lessee is provided for in § 537 BGB. According to this rule the burden of frustration of purpose is on the lessee if the reason refers to his personal circumstances. The case at hand is the paradigm of this rule.
 The same applies if the use of a rented premise is frustrated or the premise is inappropriate for the intended use of the lessee.

II. Terrorist movement

1. In this case there is no contractual provision about the threat of a terrorist movement. Therefore A has neither a contractual right to rescission nor is the absence of any menace a condition to the contract. Additionally, under the rules of mistake as set out above A can not void the contract on the basis of § 119 I, II BGB because there is no relevant mistake with regard to the agreement.

2. Additionally, specific performance of B is possible, i.e. he can transfer possession to A. Thus, the rules of impossibility do not apply. B is also not liable for warranty since there is no defect of the hotel room. The terrorist threat is not directly related to the “quality” of the room, i.e. its physical or actual condition.
 

3. The gist of the case is whether A can terminate the contract applying the concept of Störung der Geschäftsgrundlage (§ 313 BGB) because his intended use of the room is frustrated by the terrorist threat (frustration of purpose; Störung des Verwendungszwecks). It is to be doubted whether the majority opinion would consider the so-called “Große Geschäftsgrundlage”
 to be affected by the mere announcement of terrorist attacks. Usually, only war and warlike social conditions qualify for this. Nevertheless, the absence of terrorist assaults may be considered as a circumstance that is (from an objective point of view) a necessary foundation of the contract and thus an element of the so-called “objektive Geschäftsgrundlage”.

Even if the threat qualifies for a substantial affection of the (objective) Geschäftsgrundlage, under the given facts there is no unreasonable burden for A if the contract is upheld as originally agreed upon. As a general rule, the lessee bears the risk of frustration of his purpose of use.
 If the so-called “Grosse Geschäftsgrundlage” is affected the burden is exceptionally shifted. Nevertheless, this does not apply in the give case. Otherwise a mere terrorist threat would result in a right for A to terminate the contract, shift the burden on B and deprive him of any profit from the contract (even if he would be indemnified for his expenses). Moreover, the risk related to a mere terrorist threat on tourists is part of everybody´s day-to-day risk. This may be different if there is not just a (general) threat by terrorists or a single attack but in the city a terrorist campaign is actually running against tourists in that place. In these cases there is a grave alteration of the circumstances. Thus, A may terminate the contract; in return he has to indemnify B for his expenses and a half of his lost profits.

This evaluation is backed by the special provision of § 651j BGB that applies to all-in-tours. According to this rule the parties may terminate a all-in-tour if the tour is affected or only endangered by circumstances amounting to force majeure. If the contract is terminated under this rule the tour operator has no claim for payment but is indemnified for his expenses. He has to provide for transportation bringing the traveller back home. Additional costs of the transportation as well as other additional expenses are shared between both parties (§ 651j II BGB). Nevertheless, according to the majority opinion this rule does not apply in case of a single terrorist attack.
 This result is different if there are several terrorist attacks on tourists in that town or region.

III. Coronation procession

1. With regard to the characteristics of this particular case, a minority opinion believes that the rules of impossibility (§§ 275, 326 BGB) are applicable.
 According to this opinion, B´s contractual obligation encompasses not only to transfer possession of the room but to transfer possession in a way that the contractual subject-matter (the room) is suitable for the intended purpose of use (view of the procession). The latter is impossible due to the cancellation of the coronation procession. 

The majority opinion
 limits the contractual obligation to the transfer of possession. Otherwise B´s obligation would factually include that A can achieve his purpose of use even though B did not promise that the procession will take place. Moreover, the cancellation of the coronation procession would burden B unilaterally. Finally, the minority opinion denies A the right to use the room for a different purpose (e.g. vacation) by rendering the contractual obligation impossible.

2. A can not refuse to pay the agreed price according to § 821 BGB because there is no contractual agreement between the parties that payment depends on the coronation procession („Zweckvereinbarung“ = agreement on a certain purpose). There is neither an explicit agreement between the parties that B’s right to claim the lease depends upon the possibility to see the procession nor is there an implicit agreement on that purpose. The possibility to see the procession was known to both parties and also the reason for the agreed price. Nevertheless, the parties did agree on this purpose in an agreement on a certain purpose.

3. According to the unanimous opinion A does not have to pay the price agreed upon.
 The majority opinion derives this solution from the concept of Störung der Geschäftsgrundlage. Thus, it qualifies as Geschäftsgrundlage (§ 313 BGB) of the contract that the coronation procession actually takes place.
 In the given case, the contractual agreement of the parties is based on this mutual assumption; this is evident from the price agreed upon.

If the contract is upheld as originally concluded the substantial affection of the Geschäftsgrundlage by the cancellation of the procession would amount to an unreasonable burden for A. This is true for the general rule that the lessee bears the risk of his purpose of use being frustrated.
 Indeed, one kind of those exceptional cases in which the frustration of purpose amounts to a Störung der Geschäftsgrundlage and the risk is shifted on both parties are cases where the purpose of use of one party is closely related to the other party’s interest, so that the latter party’s claim of his contractual rights qualifies for a venire contra factum proprium (§ 242 BGB).
 With regard to leases this is true if nobody would lease the contractual subject-matter but for the specific event. Thus, in a lease of a private balcony or a place at the window in a private apartment the risk shifts on both if the event is cancelled.
 Also, if the intended use affects the price the risk shifts from the lessee to the lessor
 since he (partly) bears the risk of frustration of purpose. In those cases the lessee either increases the price due to the event or participates in the revenue from the intended use
. In the given case the agreed price is ten times higher than the normal price; thus it is reasonable to shift the risk of frustration of purpose. However, the primarily legal result is an adaptation of the contract (§ 313 I BGB). Thus, the contract price may be reduced to the normal price if A has another purpose of use for the hotel room (e.g. vacation). If A has no use for the room he may terminate the contract (§ 313 III BGB), in this case an indemnification of B´s expenses is equitable.

J. Remarks on case 8

I. A can not rescind the contract on the basis of § 158 BGB since both parties merely expected at the time of contracting that the center will attract a variety of shops. Thus, this variety of shops is not a condition to the contract.

Moreover, with regard to the unexpected occupation of the shopping center the contract is not subject to complementary interpretation (§§ 133, 157 BGB).
 To apply this legal concept, a gap in the contractual agreement has to be identified, i.e. taking the content into consideration it arises to a loophole in the agreement that the parties did not deal with the issue at hand. If the contract between A and B lacks any clause regarding the occupational structure of the center, there are no sufficient grounds to determine the hypothetical will of the parties.

Additionally, A can not void the contract according to § 119 BGB.
 § 119 I BGB does not apply, because the content of the contract reflects A´s actual will at the time of closing. § 119 II BGB does not apply, too. Even though A made specific assumptions about to the future occupation of the center that turned out to be incorrect, they do not refer to a “quality” of the contractual subject-matter.
 Firstly, it is doubtful whether the “occupation of the center” qualifies for a “quality” of the rented business accommodation. The reason is that it is neither related to the nature of the premises nor a condition founded in its nature. Secondly, the mistake must not concern a future attribute of the subject-matter.
 Hence, A´s misconception about the occupation of the center does merely amount to a non-operative mistake in the inducement.

Moreover, even though the parties expected a certain occupation of the shopping center at the time of contracting they did not agree on a contractual right of A to rescind the contract if the expectation does not materialize.
Finally, the rules of impossibility (§§ 275, 326 BGB) are not applicable as well, because A still holds possession of the leased business accommodation and thus specific performance is possible.

II. The parties contracted for a fixed period of time.
 According to § 542 II BGB the lease can only be terminated early if there are grounds provided for by statute that justify a termination without notice. The right of termination without notice for an important reason is laid down in § 543 BGB. According to § 543 I 2 BGB an “important reason” requires that it is unreasonable for one of the parties to be bound by the contract any longer considering all circumstances and balancing the interests of both parties.
 Moreover, the important reason has to emanate from the sphere of the other party.
 

Firstly, if there is a substantial defect as to the quality of the leased accommodation it amounts to an “important reason” and the lessee can terminate the lease without notice (§ 543 II n. 1 BGB) whether or not there is fault of the lessor. A defect as to the quality of the leased premises requires a deviation between the condition of the leased good contractually agreed upon and its actual condition.
 Additionally, the deviation has to be unfavourable to the lessee.
 The unexpected occupation of the center does not qualify for such a defect since it is neither directly related to the physical condition or nature of the premises nor does it directly relate to its actual conditions.
 Additionally, the use of the premises agreed upon is not affected by the different occupation. A can use the accommodation to sell books as agreed upon. Under this test it is obvious that the sales volume is below the expectations does not render the premises as defect.

Secondly, the general rule about a termination without notice due to an “important reason” (§ 543 I 2 BGB) does not apply either since the different occupation does not rise to an “important reason” in general. In the given case, the risk of an adequate occupation is not allocated to the lessor, neither did the parties contractually agree upon a certain occupational structure nor did B promise to provide for it. Both parties merely expected a variety of shops. In principle, an “important reason” requires a breach of the (contractual) obligation with regard to the other party’s rights, legally protected interests and other interests (§ 241 II BGB), which affects the use of the leased property. If the use of the premises by A is construed narrowly it is not affected by the occupation of the shopping center.

III. Furthermore, A can not rescind the contract on the ground that B breached a precontractual duty to inform. The concept of duty to inform the other party applies only if the warranty of quality (§§ 536 ff. BGB) is not applicable.
 Even though this is true in the given case, in order to qualify as a breach of this duty the lessor must convey intentionally or negligently false information with regard to the contractual subject or fail to disclose circumstances that are evidently material to the party.
 In that case, the lessee´s claim for damages results in a rescission of the contract.
 Nevertheless, neither did B make false statements about the occupation of the other shops nor are there any apparent circumstances about the chance to attract a variety of shops that B failed to disclose. Thus, A has no claim for damages.

IV. Finally, A can not cancel or renegotiate the contract on the concept of Geschäftsgrundlage (§ 313 BGB). This concept is applicable as far as the statutory rules about warranty of quality (§§ 536 ff. BGB) do not apply.
 

A´s expectation to gain more profit with a shop in a prosperous shopping center among a variety of shops or the shared expectation of both parties that the center will attract a variety of shops may be considered as Geschäftsgrundlage of the contract. The issue at hand is whether A is unreasonably burdened if the contract is upheld as originally concluded. This is not the case if A bears the risk that the shop is less profitable than expected and that the center did not attract a variety of shops.

According to the majority opinion as a general rule the lessee bears the risk that he can realize his purpose of use with the subject matter of a lease.
 This general allocation of the risk to the lessee includes in a commercial lease both teething troubles related to the shop opening as well as the risk that the business is not profitable at all in the rented business premises.
 Nevertheless, there are some decisions that exceptionally and rarely suggest a different risk allocation if the substantial affection of the Geschäftsgrundlage results in an “existential crisis” of the business.
 However, the general rule is not affected by the mere fact that the shop is located in a shopping center even though both parties expect a promotional benefit and higher profits.
 In general the lessee has to weigh the chance to gain higher profits because of additional customers against the risk that the conception of the shopping center fails. Thus, in general the lessee bears the risk that the group of buyers alters in a way that is unfavourable to the lessee.

A different allocation of the risk may result from the contractual provisions itself (cf. § 313 I BGB). The courts held that in some cases the contract may impliedly shift the risk from the lessee to the lessor.
 Thus, if the contract contains narrow constraints for the lessee with regard to the assortment of goods, its presentation and the operation of the business that result finally in a conceptual integration of the shop into the shopping center so that the shop merely resembles a part of a larger business the risk may shift. In the given case, there are no such provisions in the contract.

K. Remarks on case 9

I. The parties entered into a binding agreement under German law. With regard to long term contracts for the supply of beer the courts consider a contract with a fixed period of 15 years as valid.
 Nevertheless, the contractual agreement does not provide for the unexpected low level of sales. Neither is a certain level of sales a condition to the contract nor is there a mistake of A that might be legally relevant under the rule of § 119 BGB.

II. The insufficient popularity of “B-beer” and the accordingly low level of sales do not affect the “quality” of the beer, i.e. a “quality” of the subject-matter of the long-term sales contract at hand. Thus, B is not liable for warranty. However, A may terminate the long-term contract under § 314 BGB for serious cause without notice if there are reasons under which A cannot be expected to continue the contract.
 Even though a substantial change of the relevant circumstances usually qualifies as a relevant reason, § 314 BGB does not apply if one party bears the risk of this substantial change.
 For this reason a contract for long-term supply of beer may be terminated under § 314 BGB if the building of the bar is destroyed without fault of the innkeeper.
 But in general, the buyer bears the risk of purpose of use. In this case there are no reasons to shift the risk on B.

III. Finally, A cannot request an adjustment or termination under the rules of Störung der Geschäftsgrundlage (§ 313 BGB). It is doubtful whether the expected sales number constitutes a Geschäftsgrundlage of the contract since the expected sales number of beer would need to be a basic assumption of both parties at the time of contracting that underlies the contractual agreement. Not all elements of the parties´ calculation amount to a fundamental assumption on which the contract is based. Thus, despite the expectation of A and B with regard to a certain number of sales at the time of contracting, this sales number must be considered only as an element in the motivation of the parties that is irrelevant under the concept of Störung der Geschäftsgrundlage.


Even if the sales number of beer is considered as a Geschäftsgrundlage (§ 313 BGB) of the contract which is substantially affected by the low number of sales this does neither result in an adaptation of the contract nor in its termination. There is no unreasonable burden for A because according to the general rule the buyer bears the risk of his purpose of use, e.g. fails to accomplish an intended resale or can not sell the goods due to a slump in sales.
 This is even true if there is a contractual agreement on flat rate damages in case that the buyer falls short to buy the monthly minimum amount.
 According to this risk allocation even the termination of the lease of the bar by the lessor does not qualify as a substantial affection of the Geschäftsgrundlage with regard to the beer contract.

Under exceptional circumstances only this risk may be allocated to both parties. The shift of risk is extremely seldomly triggered by the mere failing of an intended resale based on false expectations of one party or both parties with regard to the economic development. The courts held that a shift of risk may be reasonable if – applying the diligence of a prudent businessman – it was not possible for the lessee to sell the monthly minimum amount of beer, the brewery is also the lessor of the bar and due to the shortfall of the minimum sales level of beer the rent of the bar is substantially increased.
 In that case the courts considered the minimum amount of monthly sales as Geschäftsgrundlage of the rent and adapted the contract to the change of circumstances by a reduction of the monthly minimum sales. Nevertheless, in some cases courts also applied the concept of Geschäftsgrundlage if the business in total is compromised by the unchanged contract of beer supply.

In the given case there are no such specific circumstances that justify a shift of the risk on B.

L. Remarks on case 10
I. In the given case, both parties knew that A planed to resell the equipment to Iraq and that at the time of formation, this export was illegal. Nevertheless, the contract does not provide for a clause dealing explicitly with a lingering illegality of the export at the time of delivery nor does the contract contain an implicit provision for this situation. Thus, the possibility to export the technical equipment to Iraq is not a condition to the contract (§ 158 BGB). Nor did the parties agree on a contractual right to rescission if the export ban is still in effect at the time of delivery.

The concept of complementary interpretation according to §§ 133, 157 BGB
 does not provide for a contractual clause as far as the export ban is concerned. Firstly, the contract does not contain any provisions from which a hypothetical will of the parties regarding the ongoing export ban may be derived. There are no sufficient grounds to determine the consequences A and B would have agreed on if they had foreseen that the export ban was still in effect at the time of delivery.
 Additionally, one might argue that the concept of complementary interpretation is subsidiary if a gap in the contract is closed by statutory provisions.
 Thus, if the concept of Störung der Geschäftsgrundlage which is now incorporated in § 313 BGB, provides for a fair solution the concept of complementary interpretation does not apply.

A can not void the contract on the basis of mistake (§ 119 BGB). § 119 I BGB does not apply because the contract was in line with A´s actual will at the time of formation. Furthermore, there was no mistake covered by § 119 II BGB. Even though A´s specific assumptions about the lift of the export ban turned out to be incorrect this error does not qualify for a mistake operative under § 119 II BGB since it is not concerned with a “quality” of the subject-matter of the contract, i.e. the technical equipment.
 The possibility to export the equipment to Iraq is not directly related to its nature. Moreover, this possibility is an “external” circumstance that does not originate directly from the nature of the equipment. The possibility to export the goods at the time of delivery is a future circumstance and according to the majority opinion on no account covered by § 119 II BGB. Thus, the possibility to export the goods has to be considered as an irrelevant error in motivation.

The rules of impossibility (§§ 275, 311a I, 326 BGB) are not applicable as well, because specific performance is still possible since there is no impediment to performance. The contractual obligation of B covers only the production and delivery of the technical equipment in Germany, both of which are still possible. The core issue of the case is that A has no interest in specific performance because he has no use for the goods due to the ban.

Finally, the contract does not violate a statutory prohibition of sale and thus it is not void according to § 134 BGB. The illegality of an export of technical equipment may render a contract void under § 134 BGB and the Law on Foreign Trade and Payments (Außenwirtschaftsgesetz) if the contract contains the obligation of one party to export the goods. Nevertheless, according to the contract at hand B is only obliged to produce and deliver the technical equipment in Germany, which is lawful; the illegal export of the goods to Iraq is not covered by the contractual obligations.
 The mere intention of one party to export the goods is beyond the scope of the contract and irrelevant under § 134 BGB.

II. A and B entered into a contract for work, but the contract is covered in general by the provisions about the sale of goods, because B is obliged to supply moveable things that are to be produced or manufactured (§ 651 BGB). Thus, A can refuse acceptance and payment only if the goods are not free from defects as to quality, i.e. the warranty for quality applies (§§ 434, 437 BGB). Under this rules A may refuse the delivery of defective goods, but a rescission of the contract is only possible if a supplementary performance by B is defective, too (§§ 437, 439 BGB).

Nevertheless, the technical equipment is not defective according to § 434 BGB. Firstly, it is doubtful whether the possibility to export the goods is an element of the “quality” of the contractual subject-matter. According to one opinion the “quality” of the subject-matter must be directly related to the (physical) condition of the goods.
 In this case, the possibility to export the goods lacks this close relation to the (physical) condition of the equipment if all exports to Iraq are banned and the ban is not related to a specific physical condition of the goods. Secondly, even if one follows the less restrictive opinion about the “quality” of the subject-matter. the possibility to export the goods does not qualify for a defect as to quality. According to an interpretation of the contract in line with the interest of the parties the possibility to export the goods to Iraq is not a “use specified in the contract” (§ 434 I 1 nr. 1 BGB). Even though both parties knew A´s plan to resell the goods to Iraq they did not include the export into the contractual agreement. Otherwise B would have assumed the risk of the possibility to export the goods and A could terminate the contract or reduce the purchase price without any fault of B. There are not sufficient grounds to conclude that B assumed this risk. Additionally, the possibility to export the equipment is not its “normal use” nor an element of the quality “as is usual in things of the same kind and can be expected by the buyer by virtue of its nature” (§ 434 I 1 nr. 2 BGB).
III. Thus, the core issue of the case is whether the concept of Störung der Geschäftsgrundlage (§ 313 BGB) is applicable. Since the contractual obligation of B can be performed, while it has become practically useless with regard to the purposes of A the Vereitelung des Verwendungszwecks (frustration of purpose) is the issue at hand.

1. Firstly, the lift of the export ban at the time of delivery has to be a basic assumption shared by both parties at the time of contracting or at least an assumption of A recognizable for B and uncontested by him. In the given case, both parties knew at the time of contracting that A intended to export the equipment to Iraq and that, as a prerequisite the present export ban had to be lifted. Additionally, the equipment could only be sold to Iraq at a reasonable price. Thus, the lift of the ban was a basic assumption shared by both parties.
 Moreover, under the majority opinion the concept of Geschäftsgrundlage can also be applied to assumptions related to future circumstances if the contractual will of the parties is based on them.
 While lift of the export ban therefore is not only an element in the motivation of one party it has not been included in the contractual agreement, hence the concept of Geschäftsgrundlage is applicable.
2. Additionally, the Geschäftsgrundlage must be substantially affected, i.e. a massive change in the relevant circumstances is required. This condition is met if the parties at least had agreed on a different contract if they knew the change in the circumstances at the time of formation. It is also sufficient that one party to the contract would have agreed only to a different contract and – applying a fair test of the parties interest – the other party would have agreed to it. In the given case, the technical equipment can only be sold to Iraq at a reasonable price. Therefore, if the parties had anticipated the continuation of the export ban, at least A would not have entered into the contract without any provision dealing with an ongoing export ban.

3. As a further requirement for the application of § 313 I BGB A has to be unreasonably burdened if the contract is upheld as originally agreed upon. A´s burden resulting from the continuation of the export ban is the impossibility to sell the goods at a reasonable price. Nevertheless, as a general rule, it is legally irrelevant whether or not either party can make use of the contractual subject matter in the way he expected, i.e. each party bears the risk that he can realize his purposes of use, unless the purpose in question is stipulated for in the contract.
 The courts have considered the frustration of purpose as Störung der Geschäftsgrundlage according to § 313 BGB only in exceptional cases.
 They have required a specific justification for the shift of the risk concerning the frustration of purpose.
 It is not sufficient that the specific purpose of use is mentioned in the contract or communicated to the other party.
 Rather the purpose of use of one party must be so closely related to the other party’s interest, that the latter party’s claim of his contractual rights has to be qualified as venire contra factum proprium (§ 242 BGB).
 Grave changes of political, economic and social conditions (e.g. government intervention) may justify a shift of the risk because the resulting burden on one of the parties is purely accidental (so-called Große Geschäftsgrundlage).
 Under this test the courts applied the concept of Geschäftsgrundlage in cases where the buyer intended to resale the goods to a third party, specific performance of the resale became impossible without any contribution on the side of the buyer and the goods could not be sold otherwise.
 In a similar decision the courts held that there is also a relevant frustration of purpose if the buyer has no use for the furnishing of a restaurant because the lessor of the business accommodation does not perform without any contribution on the side of the buyer.
 Legal scholars often shape the concept of Geschäftsgrundlage more narrowly.

In the given case B knew A´s specific purpose of use. B produced the goods knowing that the ban was still in effect. The technical equipment can only be sold to Iraq at a reasonable price. Therefore the purpose of use is closely related to B´s interests because without an alternative market B had to sell the goods to Iraq himself being immediately affected by the export ban. Thus, B´s claim of his contractual rights may be qualified as venire contra factum proprium.
 Finally, the specific purpose is frustrated by the continuation of the export ban. This suggests an analogy to cases in which a government intervention after the formation of the contract results in a frustration of purpose since in both cases the allocation of the loss is purely accidental. The solution may be different if the fact that the goods can only be sold to Iraq at a “reasonable price” does not render the goods quite unsaleable but merely amounts to some losses for A if he resells the goods to a third person.

4. If there is a frustration of purpose the contract is generally upheld and adapted to the unexpected circumstances (§ 313 I BGB). The adaptation is supposed to provide for a fair allocation of risk to the parties. Only in exceptional cases the disadvantaged party may be allowed to void the contract without paying any indemnity (§ 313 III BGB).
 In cases similar to the given one courts split the loss between the parties
 or void the contract in return for indemnity.
 Hence, if there is a possibility to sell the technical equipment to a third party the contract may be upheld and adapted in a way that A´s losses are split between both parties. If there are no specific circumstances an equal allocation of the risk to the parties is equitable.
 Otherwise the contract may be voided and A has to indemnify B´s expenses and his loss of profits partly. Because there are no exceptional circumstances that justify a complete allocation of risk to B, the other party cannot terminate the contract without paying any indemnity. 
M. Remarks on case 11
I. If the parties had consented to dedicate the house for cultural purposes under the contract, they could have made use of various legal tools, which differ, in particular, as to their legal consequences.

1. Firstly, the parties can agree that the buyer is obliged to use the subject-matter only as mentioned in the contract. If this obligation is essential according to the contract and the buyer does not comply with it, the seller has the right to rescind the contract according to § 323 BGB. Additionally, he is entitled to claim damages instead of performance (Schadensersatz statt Leistung) according to §§ 280 I, III, 281 ff., 325 BGB. If the contractual obligation is only collateral, damages instead of performance are rendered only.

As an alternative hereto, the parties might stipulate a contractual right to rescind the contract (§§ 346 ff. BGB) in case of the subject-matter not being used as agreed upon. Rescission renders the contract a restitutionary tie, i.e. the parties must return the subject-matter of the contract and the payment respectively. The parties may also pay compensation for the use, damages etc. (§§ 346, 347 BGB).
 The parties can make the intended use of the subject-matter a condition to the contract. If they stipulate a condition precedent (§ 158 I BGB), the contract only becomes valid if the subject-matter is used accordingly. If they insert a condition subsequent (§ 158 II BGB), the contract is rendered invalid if the subject-matter is not used accordingly. Restitution is effected according to the principles of unjust enrichment (§ 812 I 2 Alt. 2 BGB).

2. A and B did not make use of any of the options named-above as far as the exclusive use of the house for cultural purposes is concerned. The contract does not contain any explicit term as to the use of the house. It is also impossible to derive a contractual clause by implication from the parties’ action. This assessment would not be in compliance with the requirement that the contract is officially recorded by a notary (§ 311b I BGB), and this relates to all terms of the contract, regardless whether they are essential or collateral.
 Therefore, a specific stipulation concerning the use of the house must be by notarial deed.
 To state a contractual term by implication not only requires the purpose in question to be of some relevance to the parties but also them to have some specific legal consequences in mind, in case the house is not used for cultural purposes.
 Even though complementary interpretation might be applied here in general,
 there is no information available how the parties would have proceeded in case of the cultural purpose being frustrated. Thus, complementary interpretation does not provide for an unambiguous result.

II. Provided the parties did not agree on the exclusive use of the house for cultural purposes under the contract, restitution according to the concept of condictio ob rem (§ 812 I 2 Alt. 2 BGB) appears to be a possible solution. 

This requires the cultural purpose being „a result intended to be produced pursuant to the transaction“. According to the majority opinion, this refers to a specific behavior of the transferee that the transferor cannot claim on the ground of a contractual obligation and that is part of an exchange. The reason for these narrow suppositions follows from the fact that otherwise the consequence of § 812 I 2 Alt. 2 BGB – restitution – cannot be justified.
  The result has to be intended to be produced „pursuant to the transaction“, i.e. the parties must have agreed that transfer depends on the respective result to be brought about by the transferee. This agreement is called „Zweckvereinbarung“ (=agreement on a certain purpose).
 § 812 I 2 Alt. 2 BGB covers agreements that cannot be reached by way of a binding contract and agreements that are not enforceable. Also within the scope of § 812 I 2 Alt. 2 BGB is an exchange of the contractual subject-matter related to a legal transaction that will take place or become effective in future.

Accordingly, there may be reasons to apply § 812 I 2 Alt. 2 BGB to the present case. The use of the house for cultural purposes is part of an exchange as the contract price was kept below market-price with respect to the envisaged purpose. One might be inclined to assume a Zweckvereinbarung between the parties since B knew of the purpose of use intended by A and approved of it implicitly by acceptance of the performance.

Yet it is highly controversial whether the condictio ob rem according to § 812 I 2 Alt. 2 BGB provides for a solution to cases like the given one. The problem is that the cultural purpose is only an additional element within the framework of the contractual transaction. This problem is usually referred to by the expression “angestaffelter Leistungszweck” (additional purpose of performance). Some authors propose that § 812 I 2 Alt. 2 BGB is applied nonetheless; as a consequence the whole contract will be rescinded, if the agreed result is not produced.
 As opposed to this, the majority opinion suggests to apply the concept of Geschäftsgrundlage instead of condictio ob rem and, consequently, the contract will not be rescinded, but adjusted.
 The decisive argument in favor of this position is that adjustment of contract is the more flexible solution, which serves the parties interests better – as opposed to rescission of the contract as a whole. If the doctrine of condictio ob rem were to be applied, there would be an apparent contradiction between the idea of an implicit Zweckvereinbarung in the sense of § 812 I 2 Alt. 2 BGB and the assumption (made above) that the parties have not provided for the respective purpose in the contract because the idea underlying § 812 I 2 Alt. 2 BGB is that restitution of the exchange as a whole can be derived from the parties’ consent. Finally, the preference for the concept of Geschäftsgrundlage can be based upon methodological reasons: When § 812 I 2 Alt. 2 BGB was enacted, the doctrine of Geschäftsgrundlage was not yet established; now the rules of Geschäftsgrundlage refer specifically to contractual exchanges and provide for an adjustment of the contract as the primary legal consequence. Therefore the doctrine of Geschäftsgrundlage may be considered lex posterior and lex specialis.

III. According to the majority opinion, the contract is to be adjusted under § 313 I BGB. The cultural purpose is the basis of the contract as defined by the concept of Geschäftsgrundlage (§ 313 I BGB). This is because the cultural purpose strongly influenced the contract price.
 The use of the house for private purposes amounts to a fundamental change of the expected circumstances. Thus, A cannot reasonably be expected to continue the contract as originally concluded. 

The most obvious way to adjust the contract is to increase the contract price to market value level. As far as this adjustment is unreasonable for A (e.g. because he intended to sell the house exclusively for the purpose of promoting culture) or for B (for instance because the market value is not affordable for him), the contract will be rendered void according to § 313 III BGB.
N. Remarks on case 12
I. Compensation for renovation work

1. B is not entitled to compensation for his renovation work on grounds of a contract of service (§ 611 BGB) or a contract for work (§ 632 BGB).
 Though spouses may enter into a legally binding contract of service
 or contract for work, they do not generally intent to create a binding agreement neither if they work for the (small) business of the other spouse nor if they built or renovate the family home owned by the other spouse. Usually, both parties consider the exchange of services and goods during the marriage without consideration as contribution to the matrimonial consortium and a moral obligation during the marriage.
 For this reason the rules of §§ 612 I, 632 BGB do not apply, even though these rules provide that remuneration is deemed to have been tacitly agreed upon if the performance of the service (§ 612 I BGB) or the production of the work (§ 632 BGB) is to be expected only for remuneration. Applying this objective test remuneration is not to be expected during the marriage. As a result there have to be clear indications for the will of the spouses to enter a legally binding contract of the kind mentioned above. Those indications are absent in the given case.

2. B can not claim reimbursement for contributions to an undisclosed partnership of the spouses after its liquidation (§ 733 III BGB). As a general rule spouses may enter into a contract of partnership if they agree to promote the attainment of a common goal as specified by the contract. The parties can even implicitly agree on this contractual obligation.
 But to qualify as such an agreement (§ 705 BGB) spouses do have to promote a “common object” that differs from the common promotion of the matrimonial consortium and of the family life and, secondly, they have to agree that both parties shall profit from the resulting income or gains.
 Common goals of a contractual agreement under this test are e.g. the set-up and operation of a business or the common exercise of a profession. However, the building or renovation of the family home is clearly covered by a mere promotion of the matrimonial consortium. Thereby spouses only shape their family life.

3. B has no claim for compensation under the rules of revocation of gifts (§§ 530 ff. BGB) because the service or work rendered by him does not qualify as a gift according to § 516 BGB. A gift requires that B conferred a benefit on A out of his own property while both parties agreed that the disposition is gratuitous. Firstly, according to the courts and the majority opinion
 a gift according to § 516 BGB requires that the conferred benefit qualifies as an asset of the donor (“Vermögenswert”). This is not the case for manpower.
 Secondly, according to the courts and the majority opinion the transfer is not gratuitous in the case of services or work are rendered during the marriage, because in general both parties agree implicitly that the service or work is rendered on the basis of the marriage and thus shall shape, support and assure the matrimonial consortium.
 Thus, even though the disposition is gratuitous from an objective point of view there is no corresponding (implicit) agreement of the spouses on the gratuitous nature of the transfer. The majority opinion qualifies the (implicit) agreement of the spouses as a mutual consent about a non-gratuitous transfer.

4. Additionally, A is not unjustified enriched because §§ 812, 818 II BGB do not apply. Neither can B claim restitution for the value of his services or work according to the principles of condictio ob causam finitam (§ 812 I 2 Alt. 2 BGB) nor is the concept of condictio ob rem (§ 812 I 2 Alt. 2 BGB) applicable.
 B was under no contractual obligation to perform his services or work and he did not render it to meet such an obligation. However, the principles of condictio ob causam finitam are triggered only by the cessation of a (contractual) obligation as legal ground according to § 812 I BGB. The principles of condictio ob rem (§ 812 I 2 Alt. 2 BGB) require that a “result intended to be produced pursuant to the transaction” finally is not produced. Additionally, the result to be brought about has to be the subject-matter of an agreement pursuant to the contractual agreement („Zweckvereinbarung“ = agreement on a certain purpose). If one qualifies the building of a family home as such a result, this result has been accomplished whether or not there was a Zweckvereinbarung of the spouses.
 With regard to the continuation of the marriage there is no Zweckvereinbarung. Neither did the parties explicitly agree on this nor can an implicit agreement be derived from the spouses actions. The latter one requires that the specific result was known to the other party and the other party agreed that the transfer shall only be valid if the result is attained. Since the service or work is rendered primarily on the basis of the marriage and of the matrimonial consortium A´s acceptance does not qualify as consent to the continuation of the marriage as a result to be brought about; thus there is no agreement of the parties.

5. Nevertheless, according to the courts the concept of Störung der Geschäftsgrundlage (§ 313 BGB) applies in the given case.
 If one spouse confers benefits on the other that clearly exceed mere favours and the reasonable matrimonial support according to §§ 1360 ff. BGB and the mutual obligations to assist and support the other spouse the courts infer that the spouses implicitly enter into an agreement. This agreement is referred to as “agreement sui generis governed by family law” (“familienrechtlicher Vertrag sui generis”). This concept is applied if the work or services of one spouse result in certain assets for the family, e.g. a family home, or if one spouse works at least for a certain period of time in the company of the other spouse.
 Even though the spouses may, in theory, explicitly or implicitly shape this special contractual agreement in accordance with their situation, the main function of the concept of an implicit contract between spouses is to provide for a contractual basis for the application of the concept of Störung der Geschäftsgrundlage (§ 313 BGB) in case of a divorce. 

In the given case the extensive renovation work of B exceeds his usual matrimonial obligations to support the family and transfers a benefit on A the owner of the building.

a) Thus, the persistence of the marriage qualifies as Geschäftsgrundlage of the mentioned-above implicit agreement sui generis governed by family law.
 It is a basic assumption shared by both parties at the time of contracting or at least an assumption of B recognizable to A and uncontested by her, since it was obvious for her that B`s service or work were rendered on the basis of the matrimonial consortium. This Geschäftsgrundlage is substantially affected by the divorce.

b) Whether there is an undue burden for the spouse that rendered the service or work depends on the matrimonial property regime. If the marriage is subject to the statutory matrimonial property regime
 those rules in principle govern the winding-up of the marriage. Only in very rare cases the concept of Störung der Geschäftsgrundlage may apply.
 If there is a separation of property between the spouses this concept applies if the assets of one spouse are still substantially increased at the time of divorce due to the services or work of the other spouse and this allocation is not equitable to the other spouse. All circumstances of the case have to be taken into consideration, especially the duration of the marriage, the age of the spouses, the kind and amount of the services or work rendered, the remaining increase of the assets of the other spouse, the expenses saved and the living standard of the parties.
 

In the given case the marriage was only of short duration but B´s work of substantial value. Moreover, it is likely that the assets of A are still increased at the time of divorce. Thus, B can ask for an amendment of the implicit agreement sui generis governed by family law, i.e. claim for compensation. This claim is limited both, by the amount of expenses saved by A and by the remaining increase of A´s assets at the time of divorce.

B. Contribution to the purchase-price 
1. With regard to claims based on a contractual agreement between the spouses B´s contribution to the purchase price is governed by similar rules. The contribution does not qualify as a contribution in a partnership (§ 706 BGB) since there is no contract of partnership between the spouses. A and B did not agree on the promotion of a “common goal” that exceeds the matrimonial consortium. The contribution to the purchase-price is not characterised by a common acquisition of personal assets on a larger scale but by the matrimonial family life. For this reason the contribution does not qualify as a gift (§ 516 BGB), either. The contribution may be considered gratuitously from an objective point of view but there is no implicit agreement of the parties on the gratuity. They implicitly agreed that the transfer is rendered on the basis of the marriage and thus a contribution to the matrimonial consortium.

2. Additionally, B has no claim for compensation under the rules of § 812 BGB. Firstly, B was not under no contractual obligation to contribute to the purchase-price which ceased to exist (§ 812 I 2 Alt. 1 BGB); secondly, the spouses did not agree according to § 812 I 2 Alt. 2 BGB that the continuation of the marriage was a result to be brought about for A´s right to keep the contribution.

3. According to the majority opinion the concept of Störung der Geschäftsgrundlage (§ 313 BGB) also applies with regard to the contribution.
 In case of a disposition of property assets, i.e. other than services or work, the courts refer to a concept of so called “ehebezogene Zuwendung” (= attribution with regard to the marriage).
 It requires a transfer of property assets from one spouse to the other for the sake of the marriage and as a contribution to shape, support and assure the matrimonial consortium. Additionally, the spouse must expect that the matrimonial consortium will continue and thus he himself will continue to participate from the transferred property assets.
 This concept may be qualified as a contractual basis for the disposition that provides for the cause in law for the transfer. Nevertheless, according to the majority opinion the agreement does not include the mentioned-above expectation of the spouse because this expectation is considered as Geschäftsgrundlage of the ehebezogene Zuwendung. As a result, the divorce only triggers the principle of § 313 BGB and the agreement may be adapted under § 313 BGB. Thus, the main function of this concept is to provide a vehicle the concept of Störung der Geschäftsgrundlage (§ 313 BGB) can be tied up to.

With regard to the questions whether and how the agreement is adapted, i.e. whether there is a claim for remuneration and its amount, the relevant circumstances mentioned above apply, too.
 Moreover, the claim is limited by the transferred amount and the amount the property of A is increased at the time of divorce.
 Therefore, § 313 I BGB does apply due to the short duration of the marriage and the substantial amount of money transferred to A. A´s property is still increased by the transfer at the time of divorce since A still holds title to the house. Under § 313 I BGB B can therefore claim at least half of his contribution to the purchase-price. 

N. Remarks on case 13

I. In case the contract itself does not only contain the price of 10 € per share but also provides for the mode of calculation – i.e. the current market value – then both the mode of calculation and the price (wrongfully) fixed by the parties are part of the agreement. It is a matter of interpretation (§§ 133, 157 BGB) whether the resulting ambiguity in the parties‘ declarations can be solved. The test to be applied refers to what a reasonable promisee would have regarded as decisive taking into consideration all the circumstances of the given case: the mode of calculation or the actually stated price. In the first case, the agreement relates to the official current price, in the latter to the price (wrongfully) stated in the contract. If the two elements are to be regarded as of equal weight the declarations remain ambiguous and are therefore void per se.
 In the given case the contract makes express provision as to how the price is to be calculated. This implies that the parties wanted the mode of calculation to be the decisive criterion.
 In this case the price evidenced in the contract is an irrelevant falsa demontratio and the payment is determined only on the basis of the current market value.

II. However, this does not apply if the contract at hand only states the price of 10 € per share without an express provision about the mode of calculation. In this case the interpretation of the contract is conclusive: the agreement relates to the price of 10 € per share and not to the current market value.
 It is true that the parties were aware of the fact that the price was to be calculated on the basis of the current market value. However, the mode of calculation only influenced the parties’ will prior to contracting and did not become part of the contractual agreement. A different result cannot be derived from the rules of complementary interpretation of the contract on the basis of §§ 133, 157 BGB either. These rules are only applicable if the agreement is incomplete and the parties failed to notice the incompleteness. In the given case, however, the agreement is complete and the parties only labor under a mistake.

1. Despite the fact that the parties are mistaken it is now common ground – as opposed to earlier decisions
 – that A cannot avoid the contract on the basis of § 119 BGB.
 § 119 I BGB entitles a party to avoid the contract if it is mistaken as to the objective meaning of its declaration (Inhaltsirrtum). In the given case, however, the parties were not in error as to the meaning of their declarations (since they knew the content of their agreement was a price of 10€ per share) but they were mistaken as to external facts (the market value of the shares).

According to some scholars, mutual mistakes as to the price fall within the scope of § 119 II BGB.
 The party who sustains disadvantages may then avoid the contract without being liable under § 122 BGB for the losses the other party sustained by relying on the agreement (cf. in particular § 122 II BGB). The contract may be upheld only under the terms erroneously assumed by the disadvantaged party if the other party accepts these terms immediately.
 However, it is a well-recognized rule that unilateral errors as to the price do not fall within § 119 II BGB. This is because the price cannot be regarded a “quality” of the contractual subject-matter, as it is a prerequisite of a relevant error under § 119 II BGB (Eigenschaftsirrtum). Moreover, it is a basic rule of a free market system that each party must bear the risk of making a bad bargain by fixing an unfavourable price. It cannot be inferred from § 119 II BGB that this proposition ought not to apply to mutual mistakes.

2. The courts
 and the majority of scholars
 apply the doctrine of Störung der Geschäftsgrundlage so that the contract is to be adjusted under the conditions of § 313 I, II BGB. The Geschäftsgrundlage encompasses all basic assumptions shared by both parties at the time of contracting; if the assumption is held by only one party, it must be recognizable for and not contested by the other party. The assumption may refer to present or future circumstances as far as they are relevant for the contractual will even though it may not be expressly provided for in the contract.
 Thus, a common mistake as to circumstances which are decisive for the parties’ will is covered by the doctrine of Geschäftsgrundlage.
 A and B intended to calculate the price on the basis of the current market value, it was decisive to determine the shares’ value. Since the actual current market value was higher at the time of the formation of the contract the Geschäftsgrundlage is affected. The frustration of the Geschäftsgrundlage is also substantial since the discrepancy amounts to 16% of the market value. Neither the contract itself nor general legal rules allocate the risk of miscalculation to only one of the parties. Thus, as a general rule the price for the shares provided for in the contract is to be adjusted on the basis of § 313 I, II BGB to the actual current market value at the time of contracting. Some legal writers contest such adjustment on the ground that it would violate B’s contractual autonomy if he was forced to pay a higher price than he had expressly consented to and that he might have been able to pay.
 This argument is compelling but it can be accounted for if the party burdened by the adjustment – in this case B, due to the price increase - is allowed to refuse adjustment. Such a right is not expressly provided for in § 313 III BGB. However, the adjustment must present a reasonable solution to both parties. If the party favoured by the original contract refuses adjustment, the party affected by the frustration of the Geschäftsgrundlage may only rescind the whole contract.
O. Remarks on case 14
I. Strike of subcontractor’s workers

1. Firstly, it is necessary to establish whether or not specific performance is impossible or grossly unproportional due to the strike. As far as specific performance is impossible or grossly unproportional, A is not obliged to deliver the goods (§ 275 I, II BGB) and B, as a consequence, is not obliged to pay the agreed price to B (§ 326 I 1 BGB). Restitution of the contract beyond the scope of § 275 BGB requires in principle a time limit being set. The starting point to determine whether or not impossibility or unproportionality can be established is the contractual definition of the debtor´s obligation.

a) If the parties did not stipulate a duty of A to deliver goods as taken from his production or supplies exclusively, then the contractual agreement between A and B contains a so-called marktbezogene Gattungsschuld (general obligation in kind).
 It implies A`s duty to procure the goods in the market. As long as the goods can possibly be procured by a market transaction, there is no impossibility according to § 275 I BGB.
 In this case, performance of A usually cannot be found grossly unproportional according to § 275 II BGB either. This is because the value of goods will normally increase in case the expenses of procuring the respective goods are being increased as a consequence of the shortage of goods due to strike. Thus, the increased burden on A corresponds with an equivalent advantage of B and such correspondence takes the case beyond the scope of unproportionality in the sense of § 275 II BGB.

If impossibility does not apply due to the strike, B can rescind the contract under § 323 I BGB. In principle § 323 BGB requires him to set an adequate time limit for A to perform, and after its expiration without performance, B is entitled to rescind the contract. The contractual duties then cease to exist and the contract turns into a restitutionary tie (§ 346 I BGB).
  The right of B to rescind the contract does not require any fault on the part of A.

b) The situation is fundamentally different if the parties have agreed on a so-called Vorratsschuld or Produktionsschuld (obligation in kind restricted to own supplies). Given such an agreement, A only has to deliver goods as taken from his own production or supplies. Accordingly, he is not burdened with the risk of procuring goods in the market.
 However, an actual intention of the parties to restrict A´s obligation to his production or supplies must be derived from the contract by means of interpretation. Usually there is a Vorratsschuld if the manufacturer agrees to deliver goods of a kind that he produces.
 Assuming a Vorratsschuld, performance is impossible for A during the strike (§ 275 I BGB). It is noteworthy, however, that strikes are purely temporary impediments to performance. Nonetheless temporary impediments are to be treated like permanent ones if the elimination of the impediment is uncertain and the creditor (in our case: B) cannot reasonably be expected to stand by any longer.
 This must be judged on the individual facts. 

Therefore, if the end to the strike is uncertain and B cannot be expected to stand by any longer, performance of A must be considered impossible according to § 275 I BGB. Consequently, B is relieved from his obligation to pay the agreed sum (§ 326 I 1 BGB). Besides, in case of permanent impossibility B is also entitled to rescind the contract under § 326 V BGB without setting any time limit for performance. In both cases – relieve according to § 326 I 1 BGB and rescission of the contract according to § 326 V BGB – the legal consequences are to be determined according to the rules governing the rescission of contracts (§ 326 IV BGB). Responsibility on the side of A as to the causation of the impediment is irrelevant for the question of restitution.

2. The second question is if there is any opportunity for B to claim damages, regardless of whether or not he rescinds the contract.

The first option for B might be a claim under § 281 I BGB after having correctly set a time limit for A, if performance is still possible. Provided the performance of A is impossible due to strike (§ 275 I BGB), B has also the right to claim Schadensersatz statt der Leistung (damages instead of performance) under § 283 BGB. Both claims aim at compensating B for the non-performance of the contract, and they might be triggered regardless of the restitution of the contract (§ 325 BGB). 

However, both options require A to be responsible for the impossibility or delay of performance due to strike. There is a rebuttable presumption of the debtor‘s responsibility (§ 280 I 2 BGB), i.e. A has the burden of prove that he is not responsible for the interference with the contract. According to § 276 BGB the debtor`s responsibility is to be assessed on the basis of the contractual framework in the first place, in particular on the basis of whether or not the debtor assumed the risk of procuring the goods. At this point, the so-called marktbezogene Gattungsschuld (general obligation in kind) has to be distinguished once again from a Vorratsschuld (obligation in kind restricted to own supplies).

Given that there is a marktbezogene Gattungsschuld, the debtor implicitly assumed all risks arising from the specific type of his duty to procure the goods that is all risks usually related to the procurement of goods.
 This also encompasses loss of production or complications in purchasing goods in the market, both being caused by strike of the subcontractor’s workers.
  In order to guard against such risks the debtor may insert a clause into the contract which purports to limit his liability for interference with the contract.

Assuming there is a Vorratsschuld, the debtor`s responsibility is governed by general principles. Therefore the decisive question is if A – in exercise of due care – could reasonably be expected to have foreseen and avoided the danger of delay or impossibility of performance due to strike (§ 276 BGB).
 This must be decided on the facts of the case. Of particular relevance is any foreseeable labour dispute or the opportunity for A to stock up goods. For instance, the latter is not possible for a newspaper publisher, and in some instances it might not be reasonably expected of a car supplier due to high storage costs.

A also has the right to claim compensation for the damage incurred due to the delay of performance according to §§ 280 I, III, 286 BGB. This, again, is subject to A being found responsible for the delay, following the rules outlined above.

3. Accordingly, significant hardship for the debtor in case of labour disputes might occur if the parties have stipulated a marktbezogene Gattungsschuld. In order to alleviate such hardship, courts and the majority of scholarly authors apply the doctrine of Geschäftsgrundlage (§ 313 BGB) in such cases if the labour dispute has rendered performance extraordinarily burdensome.
 

The parties have at least implicitly assumed that there will be no labour dispute and thus, it is true that the strike interferes with the Geschäftsgrundlage. The concept of Geschäftsgrundlage, however, in addition requires that this risk is not allocated by statute or by contract to one of the parties (§ 313 I BGB). This is to be judged on the facts of the case. Regularly, this is the case if there is a labour dispute in the business of the subcontractor because the agreement on a marktbezogene Gattungsschuld basically allocates the risk of impediments to the debtor. Conversely, the debtor is free to stipulate a Vorratsschuld or Produktionsschuld (obligation in kind restricted to own supplies) in order to alleviate the risk of procuring goods.

Therefore the concept of Geschäftsgrundlage may only be applied under exceptional circumstances in cases like the one at hand. For example, performance and counter-performance might be grossly disproportional due to strike, or – to put it differently – the increased costs of procuring goods on the part of A most significantly exceeds the payment owed by B.

II. Cut of power supply

1. As to the cut of power supply one again has to distinguish between a marktbezogene Gattungsschuld and a Vorratsschuld in order to determine whether or not performance is impossible. If there is a marktbezogene Gattungsschuld, performance of A is not impossible. In case of a Vorratsschuld, there is permanent impossibility (§ 275 I BGB), if the elimination of the impediment is uncertain and the creditor cannot reasonably be expected to stand by any longer. Restitution is to be effected according to the rules described above (I 1).

2. In order for B to be granted a claim for Schadensersatz statt der Leistung (damages instead of performance) according to § 281 BGB or § 283 BGB, A has to be found responsible for the interference with the contract, either for the delay or for impossibility of performance. The responsibility of A is (rebuttably) presumed (§ 280 I 2 BGB). 

In case of a marktbezogene Gattungsschuld A is considered to have assumed all the usual risks of procuring the goods. This also covers the risk of loss of production due to limited power supply. This is because the obligation of A to procure the goods in the market is exactly the characteristic of a marktbezogene Gattungsschuld. So there is an impediment to performance being typical of any obligation to procure goods.

In case of a Vorratsschuld the crucial question is whether or not A – in exercise of due care – could reasonably be expected to have foreseen and avoided the cut of power supply. In the given case this cannot be asserted on the basis of the facts available.

3. Finally, one has to consider if – in case of a marktbezogene Gattungsschuld – A can be discharged of the duty to perform, and thereby of the duty to pay compensation, by way of the concept of Geschäftsgrundlage (§ 313 BGB).

Basically, the cut of power supply, if it stands alone, does not justify the application of the concept of Geschäftsgrundlage. Rather, the duty of A to perform is required to be found unreasonable due to the cut of power supply. For example, this requirement might be met if the entire industry is subject to the cut of power supply and if, consequently, the increased costs of procuring the goods on the side of A are grossly unproportional to the payment of B. Anything less than a grossly unproportional relation between costs of procuring the goods on the part of the debtor A and payment on the part of the creditor B constitutes a risk of interference with the contract being contractually allocated to the debtor A.

P. Remarks on case 15

I. A cannot refuse to perform under § 275 II BGB. According to this rule the debtor may refuse to perform if specific performance requires expenditure which is manifestly disproportionate to the other party’s interest in performance. Whether there is disproportionality has to be determined with regard to the subject-matter of the obligation and the principle of good faith. In the case at hand the aggravation of performance by the granite rock does probably not increase the value of the completed building and thus might result in disproportionality between A´s expenditure and B´s interest in performance. 
Firstly, according to the majority of legal writers
 § 275 II BGB is not applicable if the aggravation of performance is caused by a distortion in the equivalence of exchange, since in those cases § 275 II BGB is superseded by § 313 BGB. The reason is that the latter one takes both parties interest into consideration.

Secondly, the contractual disclaimer set aside it is doubtful whether the increase of 300 % qualifies as a manifest disproportionality since § 275 II BGB applies only in exceptional cases.
 With regard to the disclaimer there is no manifest disproportionality at all because whether there is a relevant disproportionality has to be determined on the basis of the contractual allocation of risks.
 This allocation of risks is to be specified by an interpretation of the contractual disclaimer according to §§ 133, 157 BGB. The issue is whether the disclaimer mutually allocates all unforeseen risks to the affected party or whether there are limits to this contractual risk allocation. In any case, the aggravation caused by the granite rock is covered by the disclaimer since neither the cause of the aggravation nor its extent is clearly beyond the coverage of the clause. 
II. Additionally, A has no right to terminate the contract or ask for its adaptation applying the concept of Störung der Geschäftsgrundlage (§ 313 BGB). This is true even if a normal constitution of the soil may qualify as Geschäftsgrundlage of the contract which is substantially affected by the granite rock. In the given case there is no undue burden for A. The extent to which A has to bear the risk of this substantial distortion of the equivalence of exchange by the unexpected circumstance is governed by all the circumstances of the specific case, in particular the statutory or contractual allocation of risks.
 An example for the latter one are ventures; moreover without doubt the parties can explicitly or even implicitly stipulate for the allocation of the risk of unexpected circumstances
 and exclude the adaptation of the contract in case of an unexpected circumstance on the basis of the concept of Störung der Geschäftsgrundlage (§ 313 BGB).
 By this agreement every party bears the risk of unexpected circumstances that interfere with its contractual rights or obligations. The judge may not interfere with a valid contractual allocation of the risk invoking equity.
 However, contractual clauses that allocate such risks are subject to interpretation according to §§ 133, 157 BGB; thus it has to be determined whether the clause covers the risk at hand and whether the parties contracted for limits to the contractual allocation of the risk.
 A clause may be construed narrowly if it relates to risks foreseen by the parties at the time of formation; additionally if the contract includes a risk premium this may indicate the extent of the clause.

Recently, in the scholarly discussion the issue is addressed whether the contractual allocation of the risk itself is subject to an adaptation by the concept of Störung der Geschäftsgrundlage. According to some legal writers the results of the economic analysis of law as well as of the scientific risk analysis reveal structural limits of the party´s ability to evaluate the risk at hand. According to this minority opinion these limits may justify a judicial allocation of the risk at hand on the basis of § 313 BGB even though it seems to be covered by a contractual risk allocation.

In the given case the contractual provision covers the risk at hand. The risk is within the explicit wording of the clause and the price may be computed including the resulting risk allocation. Additionally, the unexpected condition of the soil qualifies clearly as a “usual” risk in contracts for building, thus it is covered by the will of the parties at the time of formation and there is no reason to disregard this will on the ground of the economic analysis of law. 
� In general the concept was referred to as Wegfall der Geschäftsgrundlage but nevertheless covered both the lack of the relevant circumstances at the time of formation and the interference with those circumstances after formation; the official heading of § 313 BGB in which the concept has been codified therefore refers to Störung der Geschäftsgrundlage including both elements.
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