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HARD CORE CASES ON UNEXPECTED CIRCUMSTANCES

I

The problem of establishing the legal relevance of supervening alteration in circumstances is an old preoccupation in Portuguese Law; here, as in other areas, national legal ordinance has been open to many influences which have shaped it.

Historically, medieval doctrine –which had its origins in Roman law
- was the first influence: the rebus sic stantibus clause which held as implicit in the contract, as a condition of contractual validity, “the maintenance of the status quo at the time it was concluded without which the force of the agreement would be jeopardized
”. However, this theory also raised vehement criticism, including in national doctrine, where it was considered too vague
, as well as highlighting the fact that it is not clear how far this resolutive condition is intended to be deduced from the intention of the parties, or conversely from objective law
, in which case the aforementioned “clause” becomes meaningless. On the other hand, the contribution of this doctrine in Portuguese Law should not be overestimated. 

On this subject MENEZES CORDEIRO says “no clear influence of European legal reasoning can be identified in Portugal which would have enabled the admittance of references to clausula rebus sic stantibus
”. CARVALHO FERNANDES also defended the theory that “there is no generic enshrinement of the theory of unexpected circumstances in any of the regulations” and only the initial grievance is addressed by them. This is despite the fact that occasionally solutions are found in line with clausula rebus sic stantibus: for example the solution found by the “Ordenações Filiplinas” (which were in force before the first Portuguese “Código Civil”) which in Título XXIV established the possibility of a landlord evicting a tenant due to a supervening need arising for the landlord to live in the house
.

The first Portuguese Código Civil, which emerged in the nineteenth century (1867), does not enshrine the doctrine of the clausula. Quite the opposite, it not only reiterates and reinforces the binding nature of contracts and the necessity for prompt fulfilment, but also only addresses cases of accident and force majeur. Because of this there were many who denied any admissibility of supervening alterations outside these situations of accident and force majeur. Meanwhile, over time, there were other influences: in the area of Public Law
 (“Direito Público”), and especially in the field of administrative contracts, the French doctrine of unexpected circumstances had a marked influence, which explains the thinking of authors like MARCELO CAETANO
.

But in the area of Civil Law, and ever since Germanic civil law has become the dominant influence in Portugal, doctrinal discussion has closely followed German developments. Thus, in the first instance,  WINDSCHEID’
s  presupposition (“pressuposição”) theory and then the basis of the agreement (“base negocial”) theory  proposed by OERTMANN and developed by a number of authors – amongst whom LARENZ, LEHMANN and KEGEL stand out – which is in some ways a development of it, had a remarkable, if not decisive, influence on our law.

With regard to the doctrines of presupposition (Voraussetzung”) and “basis of the agreement” (“Geschäftsgrundlage”), they caused very different reactions amongst Portuguese lawyers. For example, for GALVÃO TELLES
, the doctrine of the basis of the agreement is little more than a modern version of WINDSCHEID’s “presupposition”; he criticised the distinction between objective basis of the agreement and subjective basis of the agreement as artificial and considered the interpretation and integration of the contract to be fundamental in establishing the relevance of future circumstances. MANUEL DE ANDRADE received the doctrines of  presupposition and  basis of the agreement favourably in accordance with LEHMANN’s understanding, considering that  presupposition should be admissible not only cases in which the presupposition was known or knowable to the other party at the time that the agreement was concluded, but also in  those cases in which “in harmony with the circumstances – especially the ultimate purpose of the agreement- it should be concluded that if the party which had presupposed, had proposed the corresponding agreement clause (condition) to the other party, they would have consented, or at least according to the norms of good faith, should have accepted it, as their interests did not oppose it
. VAZ SERRA (revising his previously negative position) also accepted the doctrine of the basis of the agreement, observing that “the need for security should, it seems, give way to a greater necessity for justice”
. Even though he ends by saying that instead of stating other requirements, it would be better to “refer only to good faith, within the framework of the case in question, making it clear that the termination or modification of the contract is based on this”
. 

This point of view set out fully in the preparatory studies of the new Código Civil, of 1966 (which is still in force) and which was also inspired by the research of ANTUNES VARELA
, had a marked influence. On this point Carlos MOTA PINTO highlights that the directives adopted by Portuguese law are “the realization of the principles of good faith and respecting the risks assumed by the parties”
. But that this view is not consensual
.

Article 437, n˚1, of the Código Civil states that “if the circumstances in which the parties based their decision to contract change unexpectedly, the injured party has the right to terminate the contract, or to alter it according to fair judgement,  as long as the requirement of the obligations which it assumed seriously affects the principles of good faith and is not covered by the actual risks inherent in the contract”. The solution discharged in article 437 of the Código Civil thus represents a compromise solution between various historical lines of thought and has been criticised as lacking coherence. On the one hand article 437, n˚1, says that heed must be given to unexpected alteration in the “circumstances in which the parties based their decision to contract” – a formula which according to MENEZES CORDEIRO has “subjective hue” although he considers it useful
. 

Portuguese doctrine - vide for example ALMEIDA COSTA – has maintained that the concept of the unexpected is broader than that of the unforeseeable
. On the other hand, the right of one of the parties to terminate or modify the contract “according to fair judgement” only exists “as long as the requirement of the obligations which it assumed seriously affects the principles of good faith and is not covered by the actual risks inherent in the contract”
. There are those who believe that “it has not been possible to achieve the inclusion of references to equal justice and good faith in one rule was”
 and that good faith should take precedence. 

On the other hand the reference to the risks inherent in the contract is open to various interpretations. In this way, whilst some authors emphasize that an alteration in circumstances should not be included within the scope of the actual contract, as a risk assumed by the parties
, others are of the opinion that the normal scope is not what is in mind here but “the reference to risk has the very precise meaning in which the provision for an alteration in circumstances only operates when other rules explicitly fail to provide other forms of support for losses suffered”
. 

The most critical sector with regard to the present rule thus tends to underline the essential nature of the contractual distribution of risks, of the protection of trust and of complementary interpretation  (ergänzendes Vertragsauslegung), although it recognizes the existence of a limited number of cases in which there may be “radical alterations which were completely unexpected in a particular contractual situation” 
; in such situations the only solution proposed is to share the loss equally.

A case such as the one concerning the Craponne canal should therefore be decided by invoking article 437 of the Código Civil, although it should be recognized that Portuguese jurisprudence has been very strict with regard to its application, restricting it to exceptional cases: so that, as MENEZES CORDEIRO
 says, even in cases where there is a change in the overall basis of the agreement (to use KEGEL’s expression), the positions taken have been very restricting, and the application of art. 437. has been  rejected during the processes of  de-settlement, nationalisation of companies and the closing of the “Bolsa” (stock exchange) following the 1974 revolution, and more recently its application was also rejected in a case in which the provider was the subject of a hostile “OPA”
.

2. If the foundations of the contract suffer a fundamental change it is possible, according to the Portuguese civil code, to ask for an adjustment or, alternatively, for the rescission of the contract. However, as inflation is nowadays a normal event, one that is not usually considered to be an exceptional circumstance it is doubtful whether this rise in prices and even this sudden increase in the rate of inflation would be enough, particularly since B is a bank and a professional, who should take care of its own interests by introducing an appropriate contractual clause. Portuguese courts has not been receptive to revision, due to inflation. Nevertheless, it can be argued that it would be wrong to discard inflation as a potential ground for the termination or the modification of the contract
.

3. The imposition of a tax on a sale may also represent a change of the basis of the contract. It is possibly an unforeseeable event and one that has destroyed the balance between performance and counter-performance. It is largely recognised by the doctrine
 that new statutes, changes in the legal order itself, may represent a change of the foundation of the contract.

4. It is debatable whether such a case would fall under the scope of article 437.º of the Civil Code. It has been suggested by some that this rule is mainly concerned with cases where supervening circumstances make it much more difficult or onerous at least to one of the parties to perform
. Such an extraordinary hardship does not occur in this case, and according to this view no modification or adjustment of the initial bargain would be possible. Others, however, consider that the possibility of asking for a modification of the contract, under article 437.º, is not restricted to cases where one or both of the contractual partners suffer losses as a result of supervening events. It may also occur whenever the economic balance of the contract is seriously compromised by unforeseeable circumstances
. That is precisely what has happened here as it is said that the changes were unexpected. In spite of the fact that both of the parties were traders and professionals it seems that such a fundamental change in the area where the business premises are located might be taken a sufficient to justify the intervention of the court.

II. Recipient’s use of contractual goods or services etc is substantially affected

5.
The description of the case suggests that the said contract would represent, in Portuguese law, a building contract. The purpose of the contract is the modification of a basement so that it can be used as a wine cellar, which suggests the carrying out of work for the payment of a price (art. 1207 of the “Código Civil”).


As this is a building contract, B could always discontinue the work (“desistir da obra”) under the terms of article 1229 of the Código Civil if the building, but not the basement was accidentally destroyed. This article allows the owner to “discontinue the work at any time, even if work has begun, provided that he compensates the contractor for his expenses and labour and for the profit he would have received from the work”. The compensation includes the resultant loss (“dano emergente”) — the contractor’s expenses and labour to date – as well as suspended profit (“lucro cessante”) which  seems to refer to the completed work
. In this case B would have to pay the agreed price, after deducting the actual cost of the building work.


It is important to ascertain, however, if the loss of interest in receiving the contractual goods or services (“prestação”) on the part of recipient (“credor”) would be permitted in accordance with general principles. Because in the hypothesis that we have to decide, it is not a problem of free discontinuance on the part of B; he has been “forced” to discontinue due to exterior circumstances which frustrate his intended purpose. The situation described – it is still possible to modify the basement, but the rest of the building has been completely destroyed —  is similar to a situation of loss of the purpose of rendering the service (“Zweckfortfall”).


Such a situation was expressly considered by Professor VAZ SERRA
 in a draught project in which he maintains that the obligation should cease with the loss of its purpose, as long as this could be deduced from the content of the transaction and was therefore known to both parties. Because of this, the aforementioned author proposed a rule entitled “desaparecimento do interesse do credor” (loss of recipient’s interest) with the following wording: “n˚1 – The obligation ceases when the recipient’s interest justifying it disappears. This can be said to be the case when the purpose of the obligation can no longer be achieved or when it is attained by means unconnected with the obligation and the recipient has no right to compensation; n˚2 - The recipient’s interest and the purpose of the obligation, in the situation envisaged in the previous paragraph, should be able to deduced from the content of the transaction”.


The rule described, however, was not admitted in the final draught of the Código Civil.  The portuguese doctrine, meanwhile, has been sensitive to the problem and is debating the question of what should be understood by “impossibilidade de cumprimento” (impossibility of fulfilment) and what is the most appropriate understanding of “prestação” (rendering of contractual services) ( in a similar way to the discussions in Germany about the distinction between “Leistungshandlung” and “Leistungserfolg” and the problems of “Zweckvereitelung” and “Zweckerreichung”)
.


Thus, ANTUNES VARELA
, after saying that the treatment of these cases is delicate (as its interpretation in law in the category of impossibility comes up against the fact that the provider (“devedor”) can still carry out the work, as well as the fact that those who maintain that there is a legal impossibility here tend to widen the meaning of rendering a contractual service (“prestação”), so that it includes the primary interest of the recipient) concludes that “in many cases there are extraneous elements or exterior circumstances that are integral to or condition the actions of the party in such a way that if these are not present a true impossibility of rendering the service can occur”.


For his part, BAPTISTA MACHADO, and following in his path, RIBEIRO DE FARIA
, underline the difference that exists between certain obligations, which are neutral in terms of purpose (which is typically the case in sale and purchase obligations), and others in which, due to the actual type of contract or to the agreement between the parties, the provider (“devedor”) accepts the possibility of a connection between the rendering of his service and a determined purpose or aim of the recipient (“credor”) by which “ the rendering of this service becomes impossible from the moment that the intended purpose is not able to be achieved”. The conclusion of the contract would imply the acceptance of the risk by the provider, who would thus become committed to a common project. In the words of BAPTISTA MACHADO, there would be finalised rendering of contractual goods or services in which “the provider accepts that the rendering of the contractual goods or services is tied to an individual and specific aim (or in which the rendering of these, because of their very nature, can only have a specific and determined purpose)”
. Thus, in this situation there would be a common acceptance of the risk of the transactional plan if the purpose was frustrated by circumstances not attributable to either party. In line with this, BAPTISTA MACHADO considers that in these cases “the provider renounces the profit from the transaction”, and is entitled only to be compensated for the work and expenses that he has already carried out, similar to that prescribed by article 1227 of the Código Civil for a situation in which the building work becomes impossible
.

To sum up, for BAPTISTA MACHADO, a distinction would have to be made between the impossibility of rendering the contractual goods and services and the impossibility of their fulfilment: there are situations in which it is still possible to carry out the contractual goods or services, but where this can not count as fulfilment, thus constituting an impossibility of fulfilment (“impossibilidade de cumprimento”).


Other authors, such as ANTUNES VARELA rely on art. 468, n˚1, of the Código Civil, on transactional management, to justify the right of the provider to compensation for expenses incurred and losses suffered
.


To summarize, in Portuguese law, in spite of the difficulties of legal basis, in accordance with the dominant position, the solution would consist in compensating A for losses suffered
. This would be a case of frustration of the purpose of rendering the contractual goods or services (“frustração do fim da prestação”) which is not expressly provided for in law. The loophole would be filled, by analogy, by means of art. 468, n˚1, of the Código Civil on transactional management, or preferably by means of art. 1227, on the impossibility of carrying out the work in the building contract. The owner (in our case, B) should compensate the other party (A) for work carried out and expenses incurred.
6. The operation of a petrol station is impossible if as a result of the outbreak of a war the government confiscates all petrol. It is not clear, however, from the wording of the case, if the problem is one of a legal impossibility – the government forbids the sale of petrol to the general public – or one of practical and economical impossibility (petrol becomes scarce and difficult to obtain in the market). If the activity becomes legally impossible A would have the right to rescind the contract. Possibly the same would also be true in cases where as a result of a war the government takes measures that make it much more difficult to maintain that activity. The outbreak of a war can normally be seen as a factor that changes the fundamental bases of the contract, coupled here with measure by public authorities.

7. 

a) The fact that A want to visit an exhibition and as a result he booked a room at B’s hotel is, generally a subjective motive irrelevant to the fate of the contract and that does not justify the refusal to pay the price or the cancellation of the booking at the very last moment. The answer might be different however if the visit to the exhibition and the booking of the hotel were in a package or even if the hotel had a special price or special conditions and benefits to those who visited the exhibition.

b) It is debatable whether a terrorist threat against tourists in a town would amount to a change in the basis of the contract. In my opinion it would depend largely on the facts of the case. Much would depend on the seriousness of the threat and its unforeseeability. On the one hand, terrorist threats are largely unpredictable and amount to the political sphere of society. On the other hand, terrorist threats are almost a daily event in our society and the fears must be justified in order to be a ground for termination of a contract. 

c) Once again it is very difficult to assess to what extent a strike of the airport personal might be considered a cause or a justification for the frustration of the contract. It is stated that the strike was unforeseeable and therefore we believe that it might provide such a ground. Again it might be said that in some countries strikes are a rather common event and one that belongs to the general risk of life. It could also be argued that in such a contract the person who books the room bears the risk of the displacement to the location of the hotel.

d) The scope of the lease was precisely attending to the procession and the price was much higher than normal due the coronation procession. It cannot be said therefore that is a subjective motive irrelevant to the fate of the contract. Quite the contrary: the procession was the common ground for the contract (and the price). As a result if the procession is cancelled or postponed there is a fundamental change of the foundation of the contract that justifies its termination
.

8. The lease was contracted under the common assumption that the shopping centre would be predominantly occupied by a variety of shops, an assumption that proved to be wrong. However, it is doubtful whether such a turn of events would qualify as an error on the basis of the contract or as a case of fundamental change to the basis or foundation of the contract
. The truth is that there seems to be no unforeseeable event: what happened in the shopping centre was unforeseen but not unforeseeable. It is for the parties to take precautionary measures and to insert into the contract the necessary clauses to protect themselves against foreseeable changes that might hurt them. Of course, the answer might be different if B himself was responsible for the fact that most of the shops were restaurants and cafes (for instance providing beneficial conditions for this kind of shops), if B created in some way an appearance of diversity of shops that contributed to mislead A or if B had promised such a result.

9. The risk of the customers disliking the beer is a risk freely accepted by A. It seems, therefore, that the fact that the consumption of beer remains far below expectations does not allow A to terminate the contract or to ask for its adjustment.

10. The contract between A and B does not seem to be void either for having an object legally impossible or for breaking a legal interdiction. The technical equipment is going to be built under the expectation that its subsequent resale to Iraq will be legal at the time of delivery. The expectation may be common but there is no common undertaking and the assumption of risk is entirely of A, and if the expectation proved to be correct A would be the only one to profit. It seems, therefore, that there is no justification whatsoever for A to refuse acceptance of payment: it has “gambled” and lost and it must not be allowed for A to shift the risk that he has freely undertaken to B.

III. Frustration of Specified Purposes


11. The problem that arises in this situation can be described in the broadest terms as: “quid iuris” if the buyer, in general, puts that which he has purchased to a different use to that which he had specified?

In our case, the buyer (B) does not use the house for the agreed purpose (cultural purposes only), which was important to the vendor (A) as it was his family house, but instead gives it to his daughter. But as this assumption was not inserted into the contract as an explicit condition, is A entitled to ask for the difference between the agreed price and the market value or, alternatively, to reclaim the house?


Similar cases have been taken to Portuguese tribunals. In one case, Lisbon City Council bought an urban property by means of a sale and purchase contract (“contrato de compra e venda”) for street development; the Council then had the building demolished and sold a plot of the land on which it had stood to a company for the construction of rental property. In another case, Cascais Town Council bought an urban property declaring it for development, with the purpose of demolishing it and integrating the respective land into a public garden; however, the Council then granted part of this land to a company for the purpose of urban construction. Finally, in another case, Espinho Town Council purchased a rural property in order to create a campsite, which it never created as it did not manage to acquire enough land for the intended purpose.


In each of these three cases the buyer stated that he was buying the property for a specific purpose (street development, public garden, campsite) and then used it for a different purpose. And these three cases also have in common the fact that they were decided by the application of the mistake rules and the consequent annulment of the contract, on the basis of the following reasoning: if the vendor had known in any of the cases, that the property sold was going to be used for a different purpose to the one he had expected, he would not have made the transaction; this only took place because the vendors were convinced — which to them was essential — that the property was to be used for a specific purpose
.


This perspective, however, is not the most appropriate for the cases being considered
. Portuguese law gives heed to the doctrine of the basis of the transaction (“doutrina da base do negócio”); but there is one important distinction to be made according to whether or not there is an error in the basis of the transaction (“sobre a base do negócio”), an error which is prior or contemporaneous to the celebration of the contract, or if there is a change in the basis of the transaction (“base do negócio”) after the celebration the contract. In the first case the situation the interpretation is one of error in the basis of the transaction (“erro sobre a base do negócio”) (art. 252, n˚2, of the Código Civil): in the second case, the problem is one of presupposition (“pressuposição”), which the “Código Civil” covers in the schedule for unexpected change of circumstances (“alteração anormal das circunstâncias”) on which the parties based their decision to enter into a contract (art. 437˚). In other words, the error refers to the present or the past, while the presupposition refers to the future
.


Now in the case of the sale of the family house, as well as in the cases we have described, there is no error on the part of the vendor. He is not ignorant of the facts nor have they been falsely or defectively represented; in Portuguese law, a defective prediction of the evolution of circumstances, if this is the case – an “error in futurum” – as in the schedule of art. 437 of the Código Civil, is a problem of presupposition not of error.


In our opinion
, situations of this kind can have various interpretations. It is essential from the outset to determine the exact meaning of the agreement between the parties via de interpretation (“interpretação”) of the contract (art. 236 of the Código Civil).


It should be noted, before we go any further, that in expropriation for public use (“expropriação por utilidade pública”) – where similar situations can occur – the problem does not arise because the expropriation takes place for a specific public interest or purpose; thence the right of the expropriated party to reclaim the property if it is not used – or ceases to be used- for the specific purpose for which it was expropriated
.


But it is not the same in sale and purchase contracts, which are undertaken freely without the buyer having to state the purpose for which he intends to use the property; a sale and purchase contract, in itself, is neutral with regard to the purposes and motives of the contracting parties. Therefore, in most cases the buyer pays the price and takes possession of the property and uses it for whatever purpose he chooses and the vendor has nothing to do with it.


But the situation can be different if the use of the property is stated or if there is an agreement by the parties in this respect. Then there is a need to determine through interpretation the exact meaning of such an agreement.


It may be that the vendor has protected himself by means of a condition or  a resolutive clause (“cláusula resolutiva”), which allows him to reclaim the property if the buyer does not use it for the agreed purpose (arts. 270 and 432, respectively, of the Código Civil).


If the use of the property has not been stipulated in this way, two very different positions can be taken: either the use of the property has no specific legal, transactional significance as it is a matter of mere motivation (“simples motivos”), or conversely, the use is the object of a legally binding agreement. 


For this to occur, it is necessary for the agreement relating to the use of the property to be included in the contract, even if it is not the object of an explicit condition. Thus there can be an agreement by the terms of which the buyer must not only pay the price – the principal and typical obligation of a sale and purchase contract – but must also use the property bought for a certain purpose or end, thus assuming an additional or secondary obligation.


As well as this, or independently of this, there are other obligations to be respected, which are determined by the principle of good faith, having regard to the context of the transaction and the contractual purpose (arts. 762, n˚2, and 239). On this point it is important to emphasize that the contract is made up of not only the obligations which are expressed or implied  by the agreement of the parties, but also, under certain terms, all the duties established by  the principle of good faith and which are necessary to fulfil the contract
. In this situation, the so-called “deveres laterais” or “deveres acessórios de conduta” (duties of care)
 .

In whichever case, if the use of the property is the object of an obligation on the part of the buyer, even if this is via good faith, the non compliance with this obligation will permit the vendor to terminate the contract (articles 801, n˚2, and 802, n˚1 of the Código Civil), with the consequent right to obtain restitution of the property (arts. 433 and 434).


This is what appears to occur in the case of the sale of A’s family house to B, if it can be proved that A would otherwise never have sold the house; if it can be proved that A would still have sold the house but for a higher  price, then he would have the right to the corresponding difference. This is the solution imposed by the principle of good faith, bearing in mind the context of the transaction and the contractual purpose, via the integration (“integração”) of the contract (art. 239 of the Código Civil, which calls for heed to be given to the “principles of good faith”) or via “complementary interpretation” (“interpretação complementadora”, “ergänzende Vertragsauslegung”
). In a situation of this kind if the buyer (B) does not use the house for the agreed purpose he will be frustrating the legitimate and justified trust of the other party.


It should be appreciated, however, that in certain cases the purpose is not included in the contract. If this is the case the purpose will be irrelevant in principle, being within each party’s individual motives for the contract, unless it is understood that the purpose forms part of the basis of the transaction (“base do negócio”).  In such a case recourse to the rules concerning the alteration of circumstances remains open (art.437)
.


This would have been the correct interpretation of the previously mentioned situations (the cases of street development, of the public gardens and of the camp site), which were the subject of a judicial decision. So if it was proven that the use of the property sold was part of the basis of the transaction (“base do negócio”), and that this changed in relevant terms, the solution would be the termination of the contract or a modification of the contract in conformity with fair justice, as set out in art. 437, as it was a case of a change after the celebration of the contract.


Finally, situations of this kind can also be settled by means of the regulation of unjust enrichment  (“instituto do enriquecimento sem causa”: art. 473 of the Código Civil), which still has a subsidiary nature in Portuguese law (art. 474)
.


Thus, only if it is not possible to have recourse to one of the routes analysed before should the rules of this regulation be considered for a solution to the problem. In the light of this, the case of the sale of the family house falls within one of the hypotheses of unjust enrichment (“enriquecimento sem causa”) which Portuguese law expressly provides for in art. 473, n˚2: condictio causa  data causa non secuta or condictio ob rem. In the present case A would always have the right to obtain the difference between the agreed price and the market value. More doubtful is the possibility of him reclaiming the actual house through the regulation of unjust enrichment, although with the obligation of returning payment already received.
12. The presentation of the problem states that the house is the exclusive property of A. That result would also be achieved under Portuguese law since the spouses have agreed on a separation of property. A different result might, however, occur if an agency could have been invoked
. Normally the building will belong only to A. A distinction must be drawn between the portion of the purchase price contributed by B, on the one hand, and the renovation work, on the other. A lending contract for this amount would require a form and in any case no contract seems to have existed since there was no intention to be legally bound; in the absence of a contract it seems that unjust enrichment might be invoked by B. The issue of the renovation work is somewhat trickier: the rules on improvements apply to cases of possession or certain cases of detention to which the law has extended the treatment of possession. It is also doubtful whether the rules of management of another’s affairs might be successfully invoked. It could also be argued that B acted on his own initiative and according to his duties under the marriage contract. In marriage each of the parties is expected to contribute to the welfare. Management of another’s affairs might provide a possible ground for the recovery of money spent in the renovation but possibly not for the payment of work done by B himself. Once again one might, as a last resort, invoke unjust enrichment – at least to the extent that the renovation work has increased the value of the building or spared necessary expenses
.  

IV

13. The case proposed to us appears to correspond to a situation in which A and B agree to sell and buy, respectively, shares at the market price, i.e. for the price quoted on the stock exchange that day, whatever that was. Only afterwards, in the written contract, was the price indicated (10), which was the price quoted on the Internet as the price of the day when in reality the price was 12. To resolve this case in Portuguese law, it is important to have in mind the rules about the interpretation of contract – namely the principle falsa demonstratio non nocet as it is expressed in the “Código Civil” – as well as the rules pertaining to formation of intent (“formação da vontade”) and the correspondence between intention (“vontade”) and declaration (“declaração”), and more specifically rules relating to error 
.

With regard to the interpretation, it is important to remember that the Código Civil distributed the risk inherent in linguistic usage in the following way: in principle such a risk is borne by the offeror (“declarante”)
, as the meaning of the declaration is that which might be understood by an ordinary offeree (“declaratário”)(art.236, n˚1). However, if the offeror could not reasonably reckon on such a meaning, if such a meaning could not be “imputable”
 to it, then the declaration will not be valid with the meaning that the reasonable offeree could understand- and by this means it can be affirmed, as HEINRICH HÖRSTER does, that “the linguistic risk or the risk of understanding is imputed to the offeree”
 In any case, the law establishes the prevalence of the offeror’s real intention as long as it is known to the offeree. The falsa demonstratio rule expressed in art. 236., n˚2, and also in art. 238., n˚2, with regard to formal negotiations, establishes that a meaning which does not have the slightest correspondence with the text of the document can be valid if it corresponds to the real intention of the parties and if the reasons determining the form do not oppose this.

With regard to the error, the Portuguese Código Civil distinguishes between “erro na declaração” and “erro-vício”. An “erro na declaração” (also known as “erro obstáculo”) exists when an unintentional divergence takes place between the intention and the declaration. In the words of MOTA PINTO, “the offeror makes the declaration which diverges from the real intent, without being aware of this lack of coincidence”
. On the subject of “erro na declaração”, article 247 of the Código Civil maintains that “when, due to an error, the intention declared does not correspond to the author’s real intention, the transactional declaration is annullable, as long as the offeree knew or should not have ignored the essentiality to the offeror of the point over which the error occurred”. Rendering a contract void is thus admitted on fairly broad terms: the error is not required to be excusable, known to or able to be perceived by the other party: “annullability merely relates to the essentiality of the element over which the error occurs but not to the error in itself”
 It should be underlined that, under the terms of article 248, “annulment based on an “erro na declaração” can not occur if the offeree accepts the agreement as the offeror had intended”. Article 249. considers the simple “erro de cálculo ou de escrita”
 and determines that if it is “revealed within the actual context of the declaration or through the circumstances in which the declaration is made, there is only a right to rectify it”
.

Distinct from an “erro na declaração” is an “erro-vício” or “erro sobre os motivos”
, which is an error in the formation of transactional intention (“erro na formação da vontade negocial”)
. In this case the error is a result of an inaccurate representation or ignorance of a circumstance of fact or right which determined the decision to celebrate the agreement
 It can relate to the offeree himself or to the object of the transaction (art. 251.)
, as well as to (other) motives determining intention: the so-called “erro sobre os motivos” (art. 252.) in Portuguese law. In this case the error which relates to the motives, but does not affect the offeree himself nor the object of the transaction, “is only the cause of annulment if the parties have recognised, by agreement, the essentiality of the motive”
. When the error affects the motives determining the intention, but relates to the offeree himself or to the object of the transaction, the option in the Código, in art. 251, consists in applying the same rule as in the “erro na declaração”, eliminating the practical difficulties which would otherwise arise, from the difficulty in distinguishing in practice between the two forms.

The “erro sobre a base do negócio”
 is regulated in art. 252, n˚2, which has become one of the most misinterpreted precepts in as much as it does not directly establish which rule should be applied, but submits to the rules on termination or modification of the contract resulting from change in circumstances (articles 437 to 439). The dominant doctrine maintains that there is no remitting (“remissão”) for the termination of the contract: if the error is a defect inherent in the transaction the appropriate reaction is to render it void. Most of the doctrine admits that remitting includes the possibility of modification of the contract (as for example, OLIVEIRA ASCENSÃO
, HEINRICH HÖRSTER
 and CARVALHO FERNANDES
) according to fair judgement. Another point in question is to determine whether the principle of art. 252., n˚2, can only be applied in cases of bilateral error (as OLIVEIRA ASCENSÃO
 claims); if it can be applied, as a rule, in cases of bilateral error (PIRES DE LIMA/ANTUNES VARELA
); or if it was conceived exclusively for cases of unilateral error (VAZ SERRA
). It is also very unclear if these different forms of error are mutually exclusive or whether it is understood- as OLIVEIRA ASCENSÃO maintains - that “art. 252., n˚2, can apply even if there is a case of error in the subject or in the object, as long as this circumstance constitutes the basis of the agreement”
.

The solution to the case in question might be found on the grounds of interpretation as well as on the grounds of error; the two routes lead to a similar result in practice. Those who consider an error to exist should understand that in the hypothesis that we are considering, a (bilateral) “erro na declaração” occurred: there is a difference between the real intention (they wanted to sell and buy at the market price, i.e., 12) and the declaration (they declared that the price was 10). Such an error causes the agreement to be rendered void, as long as the other party knew or should have known the essentiality of the point over which the error occurred. It can be said that as the error here occurred over the price, this should always be considered an essential element of buying and selling and the other party cannot be ignorant of such an essentiality. But this point of view is not straightforward, as can be seen in the following example proposed by PIRES DE LIMA and ANTUNES VARELA: “the intention is to buy at 10, but by a mistake, 20 is stated (...) the declaration would be annullable if the offeree knew or should have known that the offeror would only buy at 10 and not at 20”
.

In any case, annulment can be avoided if the offeree accepts the agreement as the offeror intended (art. 248): it would suffice for the other party to declare that he is prepared to accept the contract at the real stock market price for the agreement to stand.

However, another route to a solution seems preferable to us, by the application of the falsa demonstratio rule. Applying art. 238., n˚2- which appears to apply to legal as well as to conventional agreements - to this case the declaration should prevail with the real meaning, if this would not oppose the reasons determining the agreement. However, as it is the price which is in question here, it is doubtful that the reasons determining the agreement do not oppose it. It is interesting to note that recently the “Supremo Tribunal de Justiça” (the Supreme Court of Justice) had occasion to pronounce on a case that bears some similarities with the hypothetical case proposed to us. This was in fact the case of a sale
 in which the vendor and the buyer were wholly in agreement with regard to the object of the sale which was a determined piece of land. They believed, however, that the said piece of land constituted a single property — “Os Outeiros”—,  as described in the land registry (“matriz”), and this property was the only one mentioned in the deeds of transfer of ownership. Ten years later, it was discovered that in reality the piece of land corresponded to two properties — “os Outeiros” and “A Quinta do Padre João”, which had been registered separately. The vendor then invaded the plantation of eucalyptus trees the buyer had since planted on “A Quinta do Padre João” with machinery. In the action then brought by the buyer, the vendor’s defence basically affirmed that an error existed that could not be considered incidental, so that the transaction could at least be annulled. The Court of first instance decided in favour of the buyer with the argument that it was a case of a simple error in writing (“erro de escrita”). The  “Relação” (Court of Appeal) came to a similar conclusion, but more on the basis of the foundation: there had been an “erro na declaração”, but this error was merely incidental – the contract would still have been concluded in the absence of this- so that a similar rule should apply as to the simple “erro de cálculo ou de escrita”, with the consequence that the deed of transfer should be corrected. To sum up, the “erro de cálculo ou de escrita” rule would not be applied directly, but as an off-shoot of a general principle. The Supremo (Supreme Court) once again came to the same conclusion, but by substantially different reasoning, although this was not very clear: it begins by affirming the Judgement that “the problem springs from the interpretation of the agreement”
.It was considered that the vendor’s error was noticeable and could have been perceived and that therefore the real meaning should prevail either by means of art. 236, n˚1 (as CARVALHO FERNANDES claims and which was the solution which the Tribunal seemed to prefer), or by means of art. 236., n˚2. However, as it concerned a formal agreement, the Tribunal (whilst judging — as MOTA PINTO does — “the problem to be essentially one of formalities: the meaning obtained through the interpretation schedule, i.e. the meaning corresponding to the criterion of art. 236 (the addressee’s impression) is not formalised”, with the consequent annulment due to lack of an agreement) decided to apply art. 238, n˚2, although it recognised that “the application of the second part of n˚2 of art. 238, raises serious problems”
. Curiously, the Tribunal seems to have pronounced in the sense that it is a matter of ex lege and not of a void contract, saying that “having determined in each case the reasons for imposing a certain formality, disregarding them could not justify the extreme sanction of nullification, in the light of the principles of trust and good faith”
). The Tribunal judged then that in spite of it being a case of legal form — and not just of conventional or voluntary form as the one we were analysing — the declaration should be valid with it’s real meaning which had been attributed to it by both parties. This reinforces our conviction that the same conclusion would be reached in the case we are studying.

The situation would have been very different if B had proposed to A the price of 10; then A having consulted the Internet had accepted, because the price quoted there as being the stock market price for the shares was 10. Then it would have been a case of “erro-vício”, apparently not a form of “erro sobre o objecto”
, but to CASTRO MENDES at least of  “erro sobre a base negocial” (error on the foundation of the agreement). Finally, here is very similar example to the one described:  “if, on the basis of an incorrect stock market notice in which certain shares were quoted at 100 instead of at 100000, a person charges a bank to buy shares and the bank agrees to sell them to him, there is an error (discrepancy between the representation and present reality) in the foundation of the agreement (“erro na base do negócio”)
.

V

14. The matter in question is to ascertain the relevance of a strike which occurred in a subcontracting company, with regard to commercial relations between the third party and the intermediary company. In short, can company A invoke, and under what conditions and to what effect, a strike which took place in company C, to which a section of the production of a product owed to a third party was entrusted?
There are different lines of thought here: on the one hand there is the responsibility of the intermediary for the failure of the subcontractor; on the other hand, there is the relevance to attribute to the strike as the eventual excuse for non fulfilment.

With regard to the first aspect, it is important to remember that, if there is non-fulfilment, contractual responsibility lays the blame on the provider (“devedor”). It is certain that this presumption can be refuted, if the provider can demonstrate that the failure to fulfil the contract was due to a fact which was not imputable to him - an expression which is broader than merely referring to an unexpected circumstance and force majeur. However, it is important to bear in mind that art. 800, n˚1 holds that the provider is responsible for the actions of people he uses to help fulfil the contract as if he himself were acting
. It is the provider’s responsibility independently of any blame  for the selection, control, or instruction of auxiliaries, and which is justified because  modern life is based on the division of labour in which an exhaustive selection, instruction and control of auxiliaries is impossible; “the recipient (“credor”) trusts that in fulfilling the obligation, due care and competence should be exercised by the provider, and he therefore expects the same level of expertise and diligence on the part of the auxiliaries”
.

The situation described certainly relates to a subcontract, but it seems that the same rule that applies to the actual auxiliaries should apply in the case of non fulfilment being due to the subcontractor, at least in some types of subcontract, as in the case where work is subcontracted. PEDRO ROMANO MARTINEZ agrees, stating that “the contractor is then objectively responsible under the terms of art. 800. because the subcontractor is a person used for the purposes of fulfilling his obligation”
; although it is recognised that the situation of the subcontractor, like all those who are not part of the provider’s own production system but are autonomous, is not exactly the same as that of a worker employed by the provider
. So, in the absence of a responsibility exclusion clause, it appears that the contracting firm will be responsible to the same extent as the subcontracting firm
.

The question then becomes one of finding out when a strike by a subcontractor can be invoked as a cause for excusing non fulfilment. Opinions on this matter differ considerably. The correctness of ANTÓNIO NUNES DE CARVALHO’s observation should be recognised. He maintains that the resolution of this problem usually lies in one of two opposing premises which are “like poles of natural attraction (...), either one of which is able to offer a logical and reasonable basis for examination
: namely, either seeking to integrate a strike within the scope of obligation by means of fundamental principles and rules of fulfilment because of the civil-justice fact of non fulfilment, or conversely seeing a strike as an essential matter and as a constitutionally sacred right and a legitimate method of self-protecting collective interests.

Those with a previous understanding of labour-justice law may be tempted to say that a strike should never be cited as a cause for non fulfilment, for the simple reason that a strike, when lawful, is a method accepted by law to produce loss, a loss which the employer should not be able to escape from by invoking the strike as an excuse for not fulfilling his contractual obligations with a third party. As can be seen from this point of view, the reasons for the effectiveness of strike action are a form of self-protection which justifies its irrelevance in the non fulfilment reasoning.

Curiously, those who adopt the opposite view, and start from the rules about non fulfilment of obligations, often reach similar conclusions: in reality, strike action is a normal phenomenon which occurs frequently in modern society. Therefore it cannot be considered unforeseeable - in fact a strike, when lawful, is normally preceded by a warning. Thus at least with regard to lawful strikes, it seems that they would fall within the general risks in life or within the company’s risk, and should not be invoked to excuse non fulfilment.

For our part, we believe that the solution sought should take much greater account of the individual details of the actual case and that it is difficult to maintain a general affirmation which is valid universally. Thus, in the first instance it is necessary to distinguish between lawful and unlawful strikes: unlawful strikes are usually uncontrollable and even unforeseeable for an employer. Without a doubt strike action is a relatively frequent phenomenon today, but this does not mean that a particular strike (or its intensity or duration) cannot be considered unforeseeable. With regard to lawful strikes, once again it is important to distinguish at once between those which occur on a level which transcends the company (for example a general strike) or which are unrelated to a particular company (for example a sympathy  or protest strike against working conditions affecting the whole industry - for those who consider this to be lawful). Such strikes can not be avoided by an employer and we even consider them to be almost a “fait du prince” and are part of the so-called “grande base negocial”(overall basis of the agreement), to use KEGEL’s expression, of the contracts he celebrates. The situation is or can be very different in the case of a strike within a company: here the strike may be due to the unlawful conduct of the actual employer who, for example, may have violated the collective union agreement or may not have complied with his legal duty to renegotiate it. In these cases, at least, the strike which is ultimately imputable to him should not be used to excuse his non fulfilment. And even when it is not an employer’s unlawful action which leads to the strike, consideration must be given to whether the employer (or his association) could have avoided the strike by accepting the demands made. However, this is the most controversial scenario, as the employer can not be considered guilty, and the demands may have been unrealistic, for example.

In relation to a situation where there is a power cut ordered by the Government as an emergency measure to limit excessive use - as happened in Brazil recently - the first task of the judge would always be to determine the contractual distribution of risks, based on the interpretation of the contract, and whether one of the parties had in any way assumed that risk. In fact, as we ourselves have understood
, there is nothing in the exercising of private autonomy, which prevents a party in an agreement from assuming an obligation to guarantee a determined result.  In the words of ALMEIDA COSTA, “it is possible for the contracting parties to remove or limit the application of art. 437, and assume greater risks” 
.

If it is held that such a risk was not included in the normal risks of the contract as concluded by the parties, it could then be argued that a power cut of this kind is admissible as a supervening alteration. It could be said that power cuts are normal occurrences and allowance should be made for them. The same thing occurs with inflation
, for example. Today this is not usually considered an admissible supervening alteration but much more an ordinary fact of life. However, the possibility of a situation in which there was a sudden and enormous increase in the rate of inflation cannot be completely dismissed; in the same way, this power cut, because of its scale, is a completely anomalous occurrence - and the concept of anomaly is broader than the concept of the unforeseeable- and a “fait du prince”, which no individual can control or avoid. It is part of the “grande base negocial”, and should be relevant in our legal ordinance, leading to the termination or modification of the contract, under the terms of article 437. of the Código Civil.

15. The existence of a granite rock, undetectable by the parties before conclusion of the contract, would possibly result in the need for extra work than the one contemplated in the initial project. This sort of extra work would be necessary, imperative in order for the building to be successfully completed. According to article 1215.º of the civil code if technical rules demand changes to the initial project and if the parties do not come to an agreement, it is for the court to determine which changes are imperative and to fix the new adjustments both on the price and on the time of completion. If as a result of the changes the price is increased in more than 20% the builder can choose to terminate the contract and the court will decide what amount of damages the builder will be entitled to, according to equity. The owner may decide, also, to terminate the building contract without having to present any reason, but according to article 1229.º the builder may ask for damages that will take into account his expense and labour and his loss of profit. However, in our case, the parties have excluded “all the rights of both parties arising from unexpected circumstances”. This stipulation is permitted (except perhaps in adhesion contracts) as the parties may assume the risk
. 
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� We explain our opinion in a recently published work: cf.  ANTÓNIO PINTO MONTEIRO, Erro e vinculação negocial, Livraria Almedina, Coimbra, 2002.


� We should point out that similar situations can occur within the scope of expropriation for public use (“expropriação por utilidade pública”). The Código das Expropriações states that if within 2 years of the date of the adjudication, the expropriated property is not used for the purpose determined by the expropriation, or if it is used for a different purpose within 20 years of that date, the expropriated party can request that the property to be returned to him under the right of reversal (“direito de reversão”) (arts 5and 74 -79 of the Código das Expropriações). It is clear that in this case the problem is expressly resolved in law.


� ANTÓNIO PINTO MONTEIRO, Erro e vinculação negocial, cit., pp. 40 et seq,ss, especially p.43. This principle is set out fairly clearly in art.1108 of Principles of European Contract Law, Part I, ed. OLE LANDO and HUGH BEALE, Martinus Nijhoff Publishers, Dordrecht, Boston, London, 1995, as well as in art. 32 of the draught project of the Code Européen des Contrats, coord. GANDOLFI, Giuffrè, Milano, 1999, and in art. 5.2 of UNIDROIT Principles, Roma, 1995. This principle is sometimes still referred to under the expression implied terms, through common law (cf. for example TREITEL, The Law of Contract, 9th ed., Sweet and Maxwell, London, 1995, pp. 185-195; for a comparative view see M. SCHMIDT-KESSEL, Implied Terms-auf der Suche nach dem Funktionsäquivalent, in “Zeitschrift für Vergleichende Rechtswissenschaft” 96, pp. 101 et seq, ss; in Portuguese law, PAULO MOTA PINTO, Declaração tácita e comportamento concludente no negócio jurídico, Coimbra, 1995, pp 132 et seq,ss). 


� These correspond to the so-called “Nebenpflichten” of German legal science, equally acceptable in Portuguese law: cf especially CARLOS MOTA PINTO, Cessão da posição contractual, Coimbra, 1970, pp. 337,ss and 402,ss, ANTUNES VARELA, Das Obrigações em geral, vol. I, 10th ed., Almedina, Coimbra, 2000, pp. 121,ss, ALMEIDA COSTA, Direito das Obrigações, 9th ed., Almedina, Coimbra, 2001,pp.63,ss, and MENEZES CORDEIRO, Da boa fé no direito civil, vol. I, Almedina, Coimbra, 1984, pp. 586,ss. With regard to the inclusion of the purpose of the creditor in a contractual relationship by means of “deveres laterais”, see HELMUT KÖHLER, Unmöglichkeit und Geschäftsgrundlage bei Zweckstörungen in Schuldtverhältnis, Beck, München, 1971, pp. 139 and 140.


� These correspond to the so-called “Nebenpflichten” of German legal science, equally acceptable in Portuguese law: see especially CARLOS MOTA PINTO, Cessão da posição contractual, Coimbra, 1970, pp. 337 et seq. and 402 et seq., ANTUNES VARELA, Das Obrigações em geral, vol. I, 10th ed., Almedina, Coimbra, 2000, pp. 121 et seq , ALMEIDA COSTA, Direito das Obrigações, 9th ed., Almedina, Coimbra, 2001,pp.63 et seq and MENEZES CORDEIRO, Da boa fé no direito civil, vol. I, Almedina, Coimbra, 1984, pp. 586 et seq. With regard to the inclusion of the purpose of the creditor in a contractual relationship by means of “deveres laterais”, see HELMUT KÖHLER, Unmöglichkeit und Geschäftsgrundlage bei Zweckstörungen in Schuldtverhältnis, Beck, München, 1971, pp. 139-140.


� LARENZ, Ergänzende Vertragsauslegung und dispositives Recht, NJW 1963, pp. 737et seq., ss. On the recourse to art. 239 of the Código Civil for legal interpretation in Portuguese law via integration of the transaction, and secondary or lateral duties (“deveres acessórios ou laterais”) based on good faith and in the light of the contractual purpose and of the context of the transaction,see cf., for all,  C. MOTA PINTO, Teoria Geral do Direito Civil, cit.,pp. 459 et seq.,ss.


� And it appears that only in this case: see ANTÓNIO PINTO MONTEIRO, Erro e vinculação negocial, cit., pp. 25 et seq.,ss and p. 38, and ULRICH HUBER, Verpflichtungszweck, Vertragsinhalt und Geschäftsgrundlage, JuS 1972, pp. 57 et seq., namely pp.,ss, 57-58 and 64-65 (“Was Inhalt des Vertrags ist, kann nicht Geschäftsgrundlage sein”). For the conditions in which Portuguese law allows for the unusual  alteration of circumstances, cf. for example, PIRES DE LIMA/ANTUNES VARELA, Código Civil Anotado, vol. I, 4th ed., with the collaboration of M. Henrique Mesquita, Coimbra Editora, 1987, pp. 412 et seq.,ss, MENEZES CORDEIRO, Da alteração das circunstâncias, Lisboa, 1987, and in a summarized version in English, ANTÓNIO PINTO MONTEIRO/JÚLIO GOMES, Rebus sic stantibus-hardship clauses in portuguese law, cit., ERPL 3, 1998, pp. 319 et seq.,ss.


� Cf.e.g DIOGO LEITE CAMPOS, A subsidiariedade da obrigação de restituir o enriquecimento, Almedina, Coimbra, 1974,  F. PEREIRA COELHO, Um problema de enriquecimento sem causa, in “Revista de Direito e de Estudos Sociais” 17, 1970, pp. 351 et seq ,ss, JÚLIO GOMES, O conceito de enriquecimento, o enriquecimento forçado e os vários paradigmas do enriquecimento sem causa, UCP, Porto, 1998, pp. 415 et seq,ss and p. 496 and MENEZES LEITÃO, O enriquecimento sem causa no direito civil, Lisboa, 1996, pp. 545 et seq,ss; in German law, see eg. WEBER, Bereicherungsansprüche wegen enttäuschter Erwartung? Die condictio ob rem, JZ 1989, pp. 25 et seq,ss.





� Or the rules on acessio; on this topic see RITA LOBO XAVIER, Das Relações entre o Direito Comum e o Direito matrimonial – a propósito de atribuições patrimoniais entre cônjuges, Comemorações dos 35 Anos do Código Civil e dos 25 Anos da Reforma de 1977, vol. I, Direito da Família e das Sucessões, Coimbra Editora, 2004, pp. 487 et seq.


� LUÍS MENEZES LEITÃO, O enriquecimento sem causa no direito civil, Cadernos de Ciência e Técnica Fiscal, Lisboa, 1996, pp. 514 and 517 and JÚLIO GOMES, O conceito de enriquecimento, o enriquecimento forçado e os vários paradigmas do enriquecimento sem causa, UCP, Porto, 1998, pp. 322 et seq. 


� For all, see CARLOS MOTA PINTO, Teoria  Geral do Direito Civil, 3rd ed., Coimbra Editora, Coimbra, 1985, pp.444,ss, 494,ss and 505,ss.


� HEINRICH EWALD HÖRSTER, A Parte Geral do Código Civil Português, Teoria Geral do Direito Civil, Almedina, Coimbra, 1992, p. 510.


� LUÍS CARVALHO FERNANDES, Teoria Geral do Direito Civil, vol. II, Lex, Lisboa, 1996, p. 348.


� HÖRSTER, op. and p.  cit.


� MOTA PINTO, Teoria Geral do Direito Civil, cit., p. 464. Cf also HÖRSTER, ob. cit. 561: “in order for there to be an error in the declaration it is necessary for the offeror to say (1st) something different to what he really wanted to say or (2nd) what he wanted to say, but ascribing to the words he uses a different sense or meaning to that which they have effectively or objectively” Thus a distinction could be made between an error in the actual declaration and an error in the content of the declaration, although the distinction which is subtle has no practical sense as the legal rule is the same. MANUEL DE ANDRADE, Teoria Geral da Relação Jurídica, vol. II, Facto Jurídico, em especial Negócio Jurídico, Almedina, Coimbra, 7th reprint, 1992, pp. 220-221, n.3, has already observed that “the term “erro na declaração” can also be used in a restricted sense only in cases of  “falta ou desvio de acção” (error in procedendo; erro mecânico; erro de actividade). Other cases (error in iudicando:  erro teorético; erro de juízo) can perhaps be referred to as an “erro negocial”. JOSÉ DE OLIVEIRA ASCENSÃO, Direito Civil, Teoria Geral, Vol. II, Acções e factos Jurídicos, Coimbra Editora, 1999, p. 183, refers to the “erro na declaração”, in which the intention declared does not correspond to the real intention and  considers  it to be similar to an “error na identificação” (“someone who knows very well what he wants to buy, identifies it incorrectly, so that the declaration appears to the addressee to refer to another product”) and to the error in iudicando which would mean an incorrect use of words, as distinct from their usual meaning.


� Cf. HÖRSTER, ob., cit. 563, and principally MOTA PINTO’s critique on the solution admitted by this rule: Teoria Geral, cit., pp. 496-497.


� As can be read in the STJ Judgement of 06/10/94, in � HYPERLINK "http://www.dgsi.pt" ��www.dgsi.pt�, “the “erro de cálculo, the erro de escrita and the erro de expressão” are forms of “erro obstáculo” or “erro na declaração”, characterized by the intention of the offeree being established correctly with perfect understanding of all the circumstances capable of influencing its formation, but in transmitting the intention something different is said to that which is intended, representing an error which occurs in the formulation of intent; the inaccuracy by which an “erro de cálculo” occurs must be able to detected within the content of the declaration issued..”


� In the sense in which this rule covers “all the objectively affirmable hypotheses of error”, vide   JOSÉ de OLIVEIRA ASCENSÃO, op cit., p.185. The author makes an exception, which we consider very interesting: it is that it will not always be possible to demand rectification. In effect, the rectification could result in a radical change with regard to the expectations of the other party. “If the other party accepts, for example, a total price, resulting from the sum of many components, without having made the calculation, or if he also makes an error, and the other party then demands, through rectification, a much higher price, can then the first party not accept the agreement with the declaration thus corrected?”


� Under the terms of the SJT Judgement of 12/06/97, in � HYPERLINK "http://www.dgsi.pt" ��www.dgsi.pt� “the “erro-vício” consists in the ignorance or  false idea about the circumstances of fact or right which were decisive in the formation of intent”. 


� PIRES DE LIMA and ANTUNES VARELA, Código Civil Anotado, vol. I (with the collaboration of M. HENRIQUE MESQUITA), Coimbra Editora, Coimbra, 4th ed., 1987, p. 235, refer to it thus: “the “erro-motivo”or the “erro-vício” is distinct from the “erro na declaração”. In the case of the “erro-motivo”or the “erro-vício” there is conformity between the real and the declared intention. But the real intention was formed as a consequence of the error suffered by the offeror”.


� Thus, MOTA PINTO, ob. cit., pp. 505-506.


� As referred to in the STJ Judgement of 04/10/94, in � HYPERLINK "http://www.dgsi.pt" ��www.dgsi.pt� , “ “erro sobre o objecto do negócio” includes not only the material or indirect object, but also the legal or direct object, i.e.  the content or substance of the agreement comprising the effects which it intends to produce”.


� See in English, ANTÓNIO PINTO MONTEIRO/JÚLIO GOMES, Rebus sic stantibus-Hardship clauses in portuguese law, in “European Review of Private Law” (ERPL) 3, 1998, “Kluwer Law International”, pp. 319,ss.


� Under the terms of the SJT Judgement of 08/03/2001, in � HYPERLINK "http://www.dgsi.pt" ��www.dgsi.pt�, “there is “erro sobre a base do negócio” when the false representation relates to the circumstances (past, present or future) in which the parties based their decision to enter into a contract” (note the inclusion – mistaken in face of  art.437-  of future circumstances in the notion of error).


� Op. cit., p. 132.


� Op. cit. 582.


� Op. cit. 139.


� Op cit., p. 130: “an “erro sobre a base do negócio”  is a common or bilateral error”. The author accepts, meanwhile, that such a form would apply to unilateral transactions.


� Op. cit., p. 236.


� Annotation to the  STJ Judgement of 2 February 1970, in RLJ, year 104, n˚3464, pp. 357 ss,  p. 366: “article 2, n˚2, does not expressly provide for the error of both parties over the circumstances constituting the basis of the agreement, but the error of one of them over those circumstances”


� Op. cit., p. 132. Cf . JOÃO DE CASTRO MENDES, Direito Civil, Teoria Geral, vol. III, AAFDL, Lisbon, 1979, p. 221: “we tend to consider that the basis of the agreement cannot relate to the offeree himself, nor to the object”


� Op. cit., p. 232


� Judgement of the Supremo Tribunal de Justiça of 3 December 1998, in BMJ  (Boletim do Ministério de Justiça) 482, 1999, pp., 197 and ss.


� Op. cit., p. 200


� Ob. cit., p. 202. In fact, PIRES DE LIMA and ANTUNES VARELA, Código Civil Anotado, vol. I, cit., p. 225, in the annotation to article 238, clearly state that “if, for example someone intends to sell a whole property, but the deed of transfer states that the property occupies merely a part of the land, it cannot be said that the reasons of legal form are satisfied in relation to the part of the property not included in the documented statement” - the opposite position to that  taken by the Tribunal.


� Op. cit., p. 202.


� For HEINRICH HÖRSTER, ob. cit., p. 574,  “ the qualities of an object are all the factors which determine its value or intended use, but not the actual price or value in itself nor the ownership of the object”


� Op. cit., p. 217. Cf also p 214, n. 4 : “if a mistaken newspaper notice says that oranges in Lisbon market are selling for 100$00 (and not for 10$00) per kilo and because of this A offers B 80 thousand escudos for a thousand kilos of oranges, the mistaken foundation of the agreement is the reason for A’s proposal, and the terms of A’s proposal the reason for B’s acceptance. But the terms of the final contract can only be explained or justified in the light of the foundation of the agreement”.


� Cf., ANTÓNIO PINTO MONTEIRO, Cláusulas Limitativas e de Exclusão de Responsabilidade Civil, Almedina, Coimbra, 1985, pp. 258 ss.


� ANTÓNIO PINTO MONTEIRO, op. cit., p. 262.


� PEDRO ROMANO MARTINEZ, O Subcontrato, Almedina, Coimbra, 1989, p. 142. The author expressly excludes this  rule equating subcontractors with auxiliaries in the fulfilment of certain kinds of subcontract, such as, for example, in subletting or in “subcomodato”  (contrary to the opinion of LARENZ; cf. op. cit., pp. 138-139)


� As we have already written, (cf. PINTO MONTEIRO, op. cit., p. 287) the applicability of art. 800., n˚1 does not depend on the existence of dependence or subordination; this rule should be applied “even if there is not a employer-employee type of relationship between the provider and the auxiliaries”, but this does not mean that consideration can not (and should not) be given to the “different type of relationship between the people used to fulfil the contract and the provider”, citing such a difference to effect an exclusion clause, for example.


� Unless, in exercising its private autonomy, the intermediary company had assumed towards its client an obligation of result, promising or guaranteeing the work of a third party.


� ANTÓNIO NUNES DE CARVALHO, Responsabilidade civil do empresário e greve, RDES 1986, n˚3, pp. 367ss and n˚4, pp.571ss, p. 382.


� Cf. ANTÓNIO PINTO MONTEIRO, Cláusula penal e indemnização, Coimbra, 1990 (reprinted in 1999), pp. 265,ss.


� MÁRIO JÚLIO DE ALMEIDA COSTA, Direito das Obrigações, 9th revised ed., Almedina, Coimbra, 2001., p. 307.


� See ANTÓNIO PINTO MONTEIRO, Inflação e Direito Civil, Almedina, Coimbra, 1984. 


� See, ANTÓNIO MENEZES CORDEIRO, Da alteração das circunstâncias, Separata dos Estudos em Memória do Prof. Doutor Paulo Cunha, Lisboa, 1987, p. 47 et seq., LUIS CARVALHO FERNANDES, A teoria da imprevisão no direito civil português, reimp. com nota de actualização, Lisboa, 2001, p. 99, and ANTÓNIO PINTO MONTEIRO, Cláusula penal e indemnização, Almedina, Coimbra, 1990 (reimpr. 1999), p. 269. 





