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§ 1. SPANISH BACKGROUND REGARDING CHANGE OF CIRCUMSTANCES

 Spanish Civil law, due to the importance of the pacta sunt servanda doctrine (as it is codified in article 1091
 of the Spanish Civil Code (hereinafter CC)), refuses granting relief on grounds of hardship. Nevertheless the Spanish tribunals have developed the doctrine of the cláusula rebus sic stantibus that allows the party who is unduly burdened because of changed circumstances to obtain a discharge of the contract, or to pursue in court the adaptation of the contract to the changed circumstances. 

Otherwise, contrary to what happened in Germany before the inclusion of § 313 BGB,  Spanish literature has not considered of a great interest the remedy of the doctrine of the cláusula rebus sic stantibus in case of a change of circumstances
. 

Both Spanish courts and legal literature (in line with the pronouncements of the judiciary) have referred to the application of the rebus sic stantibus clause as the only remedy to correct the imbalance caused by a change of circumstances in contracts. The clause implies understanding that in every contract exists a tacit agreement, by virtue of which the fulfilment of the contract is only compulsory when things stay the same as they were at the moment the contract was concluded (contractus que habent tractum succesivum vel dependentiam de futuro rebus sic stantibus)
. However, the TS has also approached the cases of extraordinary alteration of the circumstances in conformity with other doctrines such as the doctrine of the excessive onerosity (STS 23-04-1991, RJ 1991, 3023) or the doctrine of the disappearance of the basis of the contract (STS 15-03-1994, RJ 1994, 1784). In its judgement of 6-10-1987 (RJ 1987, 6720), the TS expressly states that “all of these doctrines serve as a way of re-establishing the reciprocity between the interests of the parties in the contract”. However, the doctrine of the rebus clause is the most important one.

As it was already said, the starting point when the Spanish courts deal with cases of unforeseeable changes of circumstances is the respect for the axiom pacta sunt servanda. The only justification legally recognised which may contravene this axiom is  the case of impossibility to perform (articles 1182 ff CC). 

However we find contracts where performance for one of the parties becomes extraordinarily burdensome as a result of an unforeseen alteration of the circumstances. How has the Spanish judiciary reacted when tackling those cases?  The TS has established that only in such situations, some correcting mechanisms have to be applied to take things to their original status, by revising the contract. In the words of the TS “courts try to solve the problem by humanising the judgement, and thus mitigating the juridical formalism”.

Many grounds of justification have been articulated to defend the use of  the rebus clause despite it is opposed to the principle of sanctity of contracts.

Some authors argue that the clause exists in every contract because of the presumed will of the parties (subjective explanation). Many others have criticized this approach and have tried to give an objective justification for the use of the clause. Professor Lasarte
  supports that this remedy is just a concrete application of the general rule established by  article 1258 of the Spanish CC (“integration  rule”)
. This means that the ground of justification is not based on  the will of the parties, but on the principle of good faith. Other authors, like Perez González and Alguer
 explain that article 1258 CC allows the  interpretation of the articles that establish the principle of the sanctity of contracts in a way compatible with the requirements of justice and equity. The Spanish author Arechederra
 supports this approach. He has written that the doctrine of the clause is situated at the margin and not against the juridical principles and the contractual technical system. The TS has also tried to give objective justifications in applying the remedy of the clause. In its judgement of 28-01-1970 (RJ 1970, 324), the Court affirms that the clause is not contrary to the principle of sanctity of contracts. However, in other judgements the Court states just the opposite. The TS decisions of 9-07-1984 (RJ 1984, 4084) and 23-03-1988  (RJ 1988, 2228) allow the use of the clause. In the first case, it was ruled that an administrative resolution modifying the sanitary regime of slaughterhouses was constitutive of an extraordinary variation of the circumstances that resulted in an exorbitant disproportion between the mutual obligations of the contracting parties. In the second case the Court stated that the situation of suspension of payments of one of the contracting parties fulfilled all the requirements to apply the remedy.   

All these attempts to justify the use of the clause seem not to be enough for the TS to accept the general application of the clause. The principle of sanctity of contracts prevails over the need to adequate the contract to the demands of equity. The feeling of the TS and, in general, of the Spanish contractual legal system towards the application of  the rebus sic stantibus clause is made obvious in a famous statement of the TS: “its application is a dangerous practice”
. 

The conditions stated by the courts for the application of the doctrine of the rebus sic stantibus clause are strict:

1. The contract involved must be a long-term contract or a contract in which none of the obligations have yet been performed or where one of the parties has performed but the other has not.

2. There must be an alteration of the basis of the contract. It is possible when: a) the contract has become excessively burdensome for one of the parties; b) the purpose of the contract is totally frustrated.

3. The change of circumstances must be extraordinary and unforeseen. Neither of the parties could reasonably have taken the impediment into account at the time of the conclusion of the contract.

4. Neither of the parties should take the risk of the change of circumstances (as a contractual obligation)
. The doctrine of the cláusula rebus sic stantibus would not be applicable to aleatory contracts. 

5. The person invoking the change of circumstances should not be accountable for it according to the contract or common opinion.

The effects of the application of the doctrine of the rebus clause may be two-fold: a) the revision of the contract to restore its equilibrium; b) the termination of the contract. However,  courts prefer the revision of the contract. 

There are a great number of decisions that “obiter dictum” recognise the possibility of adaptation or termination the contract on grounds of the doctrine of the cláusula rebus sic stantibus, but it is only applied as a reason for the decision of the case in few judgements of the TS.
 

In most judgements where the existence of an extraordinary alteration of the circumstances has been established, the TS has considered that the requirements to apply the clause are not fulfilled.  For example, in the judgement of 4-02-1995 (RJ 1995, 739), the plaintiff filed a request to decrease the support he was paying to his ex-wife. He argued that his living standards had deteriorated compared to the situation at the time the separation contract was made and that this constituted an extraordinary alteration of the circumstances that justified the revision of the original separation agreement. In considering his personal lifestyle, the TS found no proof of change. The claimant had kept his high standard of living compared to the situation at the time the contract was concluded. The request was turned down since the first requirement was not fulfilled. 

In its decision of 17-05-1986 (RJ 1986, 2725) the TS had to rule on a landlord-tenant case. The tenant ran a café-restaurant. He lost most of his clientele due to a road reconstruction. The tenant decided to close down the restaurant and had random opening hours for the café. The landlord considered this to be a deviation of the contract and sued to evict. The tenant argued an extraordinary alteration of the circumstances as a result of the loss of clients due to an external cause, that is, the road reconstruction. The TS disagreed since the reconstruction activities were known to the tenant at the time the lease was concluded and hence it could not be considered as an extraordinary and unforeseeable alteration of the circumstances. 
This fear to apply the clause  has likely caused the Spanish legislator not to codify the  remedy. We can not find a specific reference in the CC. In its judgement of 31-10-1963 (RJ 1963, 2120) the TS pointed out that the rebus clause was not codified in the Spanish CC because it was contrary to the spirit of the Civil norm. The application of the remedy is contra tenorem rationis and this is why it has to be exceptional and restrictive.

However it can not be concluded that there is a complete lack of codification of the remedy in cases of change of circumstances under Spanish Civil Law: 

1.- Although it is not applicable at a national level, the Civil Code from Navarra, one of the several civil Regional  systems that co-exists in Spain with the National Civil system, has codified a remedy to be applied in case of an alteration of the circumstances that affects the economical content of the contract and that breaks the reciprocity between the mutual obligations. Article  493(3) states that the aggrieved party may institute proceedings to claim the revision of the contract in order to adapt it to the demands of equity or to claim termination. 

2.-There are several provisions in the CC which regulate cases where a variation of the circumstances have taken place. As an example,  some of the provisions that give solutions to concrete situations in which part of the contractual obligation becomes too onerous for one of the parties are mentioned: 

-Loss of term of payment, article 1129 CC: the obligor shall lose all right to avail himself a term for payment: 1) when, after the obligation has been contracted, he becomes insolvent, unless he gives security for the debt, 2) when he fails to give the obligee the security he is bound to give and 3) when by his own acts he has reduced such security or when the security disappears as a result of a fortuitous event, unless the security is immediately replaced by a new one. 

-Right to withold delivery, article 1467 CC: the seller shall not be obligated to deliver the thing sold when a delay or a term for payment has been agreed upon, where after the sale it is discovered that the buyer is insolvent and hence the seller is in imminent danger of losing the price.

-Resolution of the sale, article 1503 CC: when the seller has reasonable grounds to fear the loss of the immovable thing sold and of the price, he may immediately request the resolution of the sale.

- Reduction of the rent, article 1575 CC: The lessee has no right to the reduction of the price for the sterility of the hired land or for the loss of fruits due to ordinary fortuitous cases. However, the lessee has this right when he looses more than the half of the fruits due to extraordinary and unforeseen fortuitous cases, unless explicitly agreed otherwise. Extraordinary fortuitous cases are: fire, war, pest, unusual flood, lobster, earthquake or any other unaccustomed case that the parties could have not rationally foreseen.

-Rescission of the lease, article 1558(3) CC: when the part of the premises where the lessee and his family live has become uninhabitable, the lessee may rescind the contract.

-Resign of the agent, article 1736 CC: the agent may resign from the agency contract by giving notice to the principal. If the principal is prejudiced as a result of the resignation, the agent must indemnify him, unless the basis for the agent’s resignation is the impossibility of continuing to perform the agency without suffering great detriment.

§ 2. SPECIFIC QUESTIONS RELATED TO UNEXPECTED CIRCUMSTANCES IN SPANISH LAW.

I. Equivalence of exchange is distorted

1. (*1) AC 1 (~Canal de Craponne: Long-term contract, “regular” inflation/price-increase)

Early in the 20th century, the farmers A and B enter into a contract under which A promises to build and maintain an irrigation channel; B is entitled to draw off water at a fixed price. The contract is concluded for an unlimited period of time. Almost 100 years later, A’s successors ask for an increase in the price arguing that due to inflation and a rise in the cost of maintenance as well as labour the agreed price has become completely inadequate.

Is the claim of A’s successors justified? Are they, alternatively, entitled to terminate the contract?

Most of the cases dealt with  by the TS concern situations of price inflation. The party placed on a disadvantageous position as a result of the change of the nominal value of money claims that the reciprocal contractual equilibrium is lost and pursues the judge to correct it by terminating the contract or by adapting the price to the new circumstances.  

A change on the nominal value of money is not generally deemed by the TS as a ground for the application of the rebus clause. Regarding these cases, the TS argues that parties must contractually agree on terms which allow to correct the changes in the nominal value of money (STS 15-03-72, RJ 1972, 1252) such us periodical revisions of the contract or stabilisation clauses. Parties are expected to bear the risk of the variation on the value of money.

Therefore the Spanish courts do not generally grant relief or modify the contract if the excessive hardship is due to inflation. The reason is that the increase of the prices is not an unforeseeable circumstance. Besides, if the debt is monetary, in Spanish law it is applied the principle of the nominal value, so that the amount debt is calculated on the basis of its nominal instead of its real value. 

There is a great number of judgements that deny the application of the doctrine of the cláusula rebus sic stantibus in this case. For instance,  STS 14-12-1940 (RJ 1940, 1135) and STS 31-11-1963 (RJ 1963, 4264) related to the lease of a mine or  STS 26-3-1963 (RJ 1963, 2120) and STS 10-12-1990 (RJ 1990, 9927) related to the lease of an irrigation ditch to draw off water for watering the fields. In this latter judgement, the parties had contracted in 1925 and the fixed price stipulated for drawing off water of the irrigation ditch was 250 pesetas (1’5 euro) per  year. The lessor claimed the adaptation of the contract and hence the increase of the price, on the basis of the rebus clause. The court determined that the parties could have included in the contract a special clause to distribute the risk of the inflation as a foreseeable circumstance. See for a similar Spanish case STS 26-03-1963 (RJ 1963, 2120). According to the reasoning of the TS in this case, a contract is not to be modified "just because time has passed and the continuous alteration of the circumstances has produced an alteration in the reciprocal values taken into account by the parties at the time the contract was concluded". 
The Spanish courts deny also the remedy of the doctrine of the cláusula rebus sic stantibus in cases concerning an alteration on the value of the land in the period of time between the conclusion and the fulfilment of the contract occurs.
 
As an exception, in the STS 23-11-1962 (RJ 1962, 5005) the court modified the contract in a case concerning inflation. In this case the husband had stated in his last will that after his decease the widow should receive periodically the rent obtained from the exploitation of a part of the inheritance. Some years after (about forty) the courts decided that this amount should be increased because of the inflation.

It could be argued that even if a normal inflation over a long period of time is the only change of circumstances (see the cases mentioned above), the (probably unforeseeable) effects of this inflation because of the (abnormal) duration of the contract could require an adjustment of the contract based on good faith.
However, as a general rule, the claim of A’s successors wouldn’t be justified and they wouldn’t be entitled to terminate the contract because inflation is not an unforeseeable change. 

2. FM No. 1 (Hardship due to extraordinary inflation; hardship resulting from a foreign currency agreement)

(Extraordinary inflation) A receives a loan from the B-Bank. Under the agreement, the interest rate is fixed at 10 percent for five years. In the last 20 years before the agreement, the rate of inflation had been relatively stable within a range of one to six percent. In the third year after the conclusion of the agreement, the economic situation begins to destabilize and inflation rises quickly to 50 percent. 

B-Bank asks for renegotiation and adjustment of the contract.

(Variation: foreign currency agreement) The loan agreement between A and the B-Bank provides for repayment and interest in a foreign currency. In the last 10 years before the agreement, the relevant exchange rate had been relatively stable within a range of 20 percent. Subsequently, the national currency devaluates by 80 percent as compared to the foreign currency. 

A asks for renegotiation and adjustment of the contract.

Spanish courts do not generally grant relief or modify a contract when a party is burdened with excessive hardship in case this excessive hardship is due to inflation. The reason is that the increase of prices is not deemed by the judiciary as an unforeseeable circumstance. Besides, if the debt is monetary, according to Spanish law the principle of the nominal value applies, so that the amount debt is calculated on the basis of its nominal instead of its real value. 

There is a great number of judgments that deny the application of the doctrine of the "cláusula rebus sic stantibus" in this case.
 

3. HCG No. 5 (Government intervention; post-contractual imposition of a tax)

A and B enter into a contract under which A promises to supply 120,000 liters of industrial spirit to B. Subsequently, a statute is enacted by which an alcohol tax is imposed on the sale of industrial spirit. The tax statute provides that the seller has to pay the tax. The tax is so high that it even exceeds the price that A and B have agreed upon. 

Is A entitled to recover compensation for the additional costs or to cancel the contract?

The TS decided on a similar case in its decision of 18-9-1996 (RJ 1996, 1728). The parties had concluded a lease contract for the operation of a business of amusement machines. After the conclusion of the contract a new tax was imposed which charged the operation of this particular business and on these grounds the lessee claims before the court the termination of the contract. The court rejected this possibility because this modification was not unforeseeable and the equilibrium of the contract was not excessively affected. Following this line of reasoning, if the court would have concluded (as it happens in the provided case) that the tax was so high that it even exceeded the price that A and B had agreed upon, and that the imposition of the tax was not foreseeable, the court could have decided to terminate or modify the contract to restore the lost equilibrium.

4. LV (Unexpected benefit)

B leases business premises from A for a fixed period of 15 years. Shortly after conclusion of the contract, the character of the area changes strongly and unexpectedly: A military airport located nearby is shut down and an enormous amount of public funds is invested in the area (infrastructure etc.). As a consequence, B´s business soars and his profits are 500% of what he could reasonably have expected. By the same token, the rental value of comparable business premises in the same area rises to 500% of the amount A and B have agreed upon. A claims that the leasing price is to be adjusted accordingly or, alternatively, that the agreement is to be terminated.

Is A´s claim justified?

According to the Ley de Arrendamientos Urbanos of 24 november 1994 (LAU), contracts for the lease of business premises are governed by the lex contractus. 
In the case under consideration, where the main circumstances of the contract vary so extraordinarily, the conditions to apply the rebus clause are present:

There is an extraordinary change of the circumstances (rental value rises to 500%, rental benefits increases to 500%); parties could not have expected this extraordinary variation in the circumstances to happen and therefore they could not have foreseen this situation in the contract; the party who suffers from the change has no caused it; there is no other better means to solve the situation than revising the price and the contract becomes excessively onerous for the party who is renting the premises.

However, the Spanish judiciary is very strict in applying the rebus clause, and it is not certain whether the courts would consider this change of circumstances as a ground to modify the agreement. 

There is a clear example on how austere the Spanish legal system is regarding the modification of the payments in renting contracts. Indeed, the LAU states the impossibility to automatically update the insignificant rents, which are to be paid by tenants, in renting contracts concluded before the LAU comes into effect (1994). Even though there is a glaring economic imbalance between the performance of landlords and that of tenants, the legislator only allows that such rents can be progressively increased in accordance with the consumer prices index. The legislator, followed by the judiciary, gives preponderance to the interests of tenants who have been renting the place for a long time, to the detriment of owners who do not receive an adequate counter-performance.
 

There are however examples of judicial decisions concerning renting contracts where the lower courts conclude the existence of an unbalance between performances and intervene to correct it. In a first example, the solution of the court pursues to moderate the economic unbalance between the parties caused by the strict rules of the LAU regarding the impossibility to update the prices in some renting contracts. It is the decision of the SAP Vizcaya of 7 July 2001 (JUR 2001,38716). The court states that the landlord cannot be compelled to invest in order to carry out the reparations wanted by the tenant when the latter pays an insignificant amount of money for renting the place. The court argues that in long-term renting relationships, of an onerous and commutative character, the balance between performances cannot disappear (certain price in exchange for the use of a good, articles 1543 and 1274 CC) despite the rules imposed in the LAU which oblige the landlord to extend the period of duration of the contract without updating the rent. A landlord cannot be compelled to pay costly reparations when he is forced to continue renting a place in exchange for an insignificant payment.  The second example has a clearer link with the case under consideration. It is a decision of the SAP Tarragona of 10 January 1992 (AC 1992, 360).  In this case, the tenant pursues in court the application of the rebus clause in order to decrease the price of the rent. The tenant, a company who leases places in order to sublease them to tourists, argues that there has been a fall in the tourist activity in the area. The court concludes that the fall in the tourist activity is inherent to the commercial risk taken by the tenant.  It is a change of circumstances that can be foreseen by the parties and therefore there is no ground to apply the modifying effects of the rebus clause.  

Following the line of reasoning in this latter judgement, if the conditions to apply the rebus clause are present, as it seems to be the situation in the case under consideration, the court could decide to modify the contract and increase the price of the rent in order to restore the balance between performances.

II. Recipient’s use of contractual goods or services etc. is substantially affected

5. (*2) LV No. 3 (Renovation of cellar becomes useless due to destruction of the rest of the building)

A agrees to refurbish B’s cellar into a wine-cellar. The work is scheduled to start one month after the agreement. Before the work has started, B’s house is completely destroyed during a heavy summer storm. However the cellar of the house remains fully intact. B immediately informs A and asks him not to perform. A insists on the agreement. He argues that B’s cellar is still intact, that he has reserved two weeks to perform the work and that he has already purchased the necessary materials.

Is B obliged to pay the contract price or, alternatively, to compensate A for his losses?

The doctrine of the cláusula rebus sic stantibus is not applicable in this case according to Spanish law because there is in the CC an implicit distribution of the risk in  building contracts. 
 The building contract is regulated in articles 1588-1600 CC. In this case the courts would apply article 1594 CC, which indicates that the  promoter of the construction work can at any time, and without justification, terminate the contract, provided he indemnifies the building contractor for the works he has done, the expenses he has made concerning the construction and the benefit that he (the promoter) would obtain from the execution of the works.
 

Also in this case, B, the promoter, could terminate the contract and hence the works should not be executed provided that he pays the contractor for the expenses, if these expenses concern the construction work (for instance, he has already bought the materials for the works, has contracted workers or has lost other opportunities) and  the benefit that the promoter would have obtained. This amount would be established by the courts following the principle of good faith (STS 28-7-2000 RJ 2000, 6202).

Recently there is a judgement of the Spanish Supreme Court that decided on a similar problem (STS 30-4-2002, RJ 2002, 4041): one of the parties had transferred the other an old building. The party who received it was obliged to build a new one and transfer the other party some flats of this new building (the so called “change of real state for future building”
). The construction work was not possible because on the underground there was a cellar owned by third parties. The contractor invoked the remedy of “impossibility”, because the finding of the cellar made it impossible to perform the building’s project. In this judgement the TS stresses that under Spanish law the “impossibility” is not only to be understood in a strict sense (the so-called “objective impossibility”), but also in a “soft way” to include also the “economical impossibility” or the fact that the performance becomes “excessive burdensome for one of the parties”. However, this case was not considered a case of impossibility (article 1105 CC) because the impediment existed at the moment of the conclusion of the contract. The contractor would be excused for impossibility if the cause of impossibility would have arisen after the conclusion of the contract.

6. HCG No. 7 (Government intervention makes use of rented gas station impossible)

A leases a petrol station from B. Due to outbreak of war, the government confiscates all petrol in that area and it is impossible for A to obtain petrol from any source. As a result, A can make no use of the petrol station. He stops the payment on the lease.

Is A’s refusal to pay the rent justified?

This is a case where performance has become impossible. The CC frames the cases of impossibility to perform within the rules regarding the ending of obligations (Article 1156 CC). According to the CC, as far as the obligations “to do” is concerned, the debtor is liberated from his obligations when the performance becomes legally or physically impossible (Article 1184 CC). Three are the main requirements for the debtor to be liberated of his obligation: 1) the impediments to perform must have an objective character (meaning to say that any person, in the same circumstances, would have had the same impossibility to perform)
; 2) the debtor must have acted with the due diligence  and 3) the debtor must not be in a situation of “mora”,
  which means that he did not perform at the time performance was due (when it was still possible). These two last conditions are explicitly required by article 1182 CC.

If the reasons which make performance impossible would have had a subjective character, then the tenant of the petrol station would have to pay the rent even though he is no longer interested in the contract. He has to assume such a risk.  In the described case, the reasons which impede the lessee to use the petrol station are objective. As to the diligence to be observed, an outbreak of war can be said to be a factor outside the control of the lessee, which means that he cannot do much to avoid the effects on the contract (due diligence). Finally, the lessee is not in situation of “mora”.  Therefore the requirements to grant termination of the contract are fulfilled.

7. PM IV (Hotel reservation: individual purpose of the visit frustrated; general safety endangered; coronation case)

A reserved a room at B’s hotel, but:

a) The exhibition he wants to see is cancelled at the very last moment.

b) A terrorist movement declares that it is to launch a campaign against tourists in that town.

c) An unforeseeable strike of airport personnel prevents A from travelling at the specified time to the city where the hotel is located.
d) The coronation procession scheduled at the respective date is cancelled. The room has a view to the street, on which the procession was supposed to take place. Due to the extraordinary event, the agreed price is ten times higher than the regular price.

Is A entitled to cancel the reservation?

All these cases would probably be solved by the Spanish courts not as a “cláusula rebus sic stantibus” case, but as a case of the loss of the “causa” of the contract. In Spanish law, the “causa” is an essential element of the contract; without it the contract is not deemed to exist (Article 1261 CC).

According to article 1274 CC, the cause for a party in onerous contracts is the performance or promise of performance of the other party. The cause is generally understood in an objective sense, as the aim which is typically pursued by the parties in each contract (for instance, in sales contracts, the delivery of a good in exchange for payment).
 However, the Spanish judiciary and doctrine admit that the subjective aims of the parties could have juridical transcendence when they were known to both parties and when the parties have formulated the contract on the basis of these grounds.
 

In the first case, the risk that the exhibition that A wants to see is cancelled should be assumed by A. The reasons for A not to be longer interested in using the room are purely personal, that is to say reasons of a subjective nature which are not known to the other party and which were not relevant at the time the agreement was achieved. Therefore A has to pay the price.

Secondly, if a terrorist movement declares that it is to launch a campaign against tourists in that town, and on these grounds A decides not to use the hotel room, one could argue that A should also take the risk and pay for the room.   The room does objectively fit for the use stipulated in the contract. It is A who decides, due to security reasons (subjective reasons) that he does not have an interest anymore in the performance of the other party. The solution could be the same in case c).

In the fourth case, in the “Coronation case”, as it was decided by the English courts, A could under Spanish law either terminate the contract or demand the reduction of the price. Differently from the previous cases, the special purpose of A to reserve the hotel room is part of the contract. The agreed price is ten times higher than the regular price and both parties know therefore the use which is to be given to the room. Therefore the room does not fit for the use stipulated in the contract (a place to watch the procession) and on this basis A is not compelled to pay. 

The disappearance of the subjective “cause” of the contract is therefore not understood by the Spanish judiciary as a ground for annulment of the contract but as a ground for termination. Hence the remedies under article 1124 CC apply.
  

8. MP III (Shop rental: unexpected business environment in shopping center)

A is the owner of a bookshop. He contracts with B for the rent of business accommodation in B’s shopping center. The fixed period of the lease is 5 years. The shopping center has just been built and a large part of the accommodation is still unoccupied. Both parties expect at the time of contracting that a variety of shops (hotel and catering trade, retail sale) will settle down. One year later almost all accommodation is rented, but ¾ of the shopping center consists of restaurants and cafes. For that reason most potential customers visit the shopping center after A closes the doors of his bookshop.

Is A entitled to cancel or to renegotiate the contract?

The impossibility for a party to use a good as it was contractually agreed is according to the Spanish judiciary a relevant factor which may frustrate the contractual expectations of that party. 

This is the case for example in the judgment of the TS of 26-5-1990 (RJ 1990, 4852). The parties had concluded a contract for the sale of an outlet. Both parties assumed that the buyer could open a Café in this place. Subsequently the authorities did not let the buyer to open the Café. The buyer claims damages. The Spanish Supreme Court states that the seller should indemnify the buyer for the damages caused, as the latter could not use the shop for the purpose stipulated in the contract. On the basis of article 1258 CC, the seller should have informed the buyer that the outlet could not be given the use the buyer wanted. Article 1258 CC states that the contract obligates the parties to fulfill the obligations which were expressly stipulated in the contract, but also those inferred from good faith (integración del contrato). As a result, A could claim the renegotiation of the contract.

However, the present case seems to be a case of a commercial risk which materializes. The landlord cannot be required to inform on something he did not know at the time the contract was concluded. That was a risk which could materialize and the tenant could have foreseen it. The rebus clause should therefore not apply.  

9. LV (Long-term supply of beer; beer sales are far below expectations)
A is the landlord of a bar. He enters into an exclusive supply agreement with the beer brewery B for a fixed period of 15 years. Pursuant to the contract, A is obliged to accept and pay a specific quantity of beer on a monthly basis, while he is allowed use technical equipment and furnishings owned by B. Consumption of beer, however, remains far below expectations. The bar is well attended but the “B-beer” is unpopular amongst customers of A’s bar. A requests adjustment or termination of the agreement.

Is A´s claim justified?

An exclusive distribution agreement (contrato de concesión) is an atypical contract since the Spanish legislator has not provided a codified regulation on this type of agreements. The will of the parties as expressed in the agreement is therefore the main source of obligations. However, the distribution agreement is described as a framework agreement which embraces other particular agreements, e.g. supply agreement for the supply of the goods which are to be distributed, assistance agreement, advertising agreement and so forth. When the particular agreements are typical, that specific regulation applies. In addition, the legal approach on distribution is to be completed with the conclusions of the Spanish judiciary as stated in the judgements regarding distribution agreements and with the analysis of legal doctrine. 

In the case under consideration, the parties conclude a  supply contract within the framework of the distribution agreement on the basis of which A-distributor undertakes the obligation to buy B-supplier’s beer. During performance, consumption of B’s beer turns out to be unpopular among A’s clientele. Would this ground allow the distributor to terminate the contract under Spanish law?

The Spanish regulation on supply does not impose the statutory obligation for the supplier to guarantee that the goods sold to the distributor have a good reputation among the clientele. If neither the contract includes such specific obligation for the supplier, then one can conclude that there is no ground to claim non-performance of the supplier and on this basis terminate the relationship. The distributor could neither unilaterally end the contract because it has been concluded for a definitive period. Indeed,  in those cases, differently from contracts concluded for an indefinite period, Spanish courts would only allow the distributor to unilaterally end the contract on the grounds established by the law, namely impossibility, non-performance or the existence of a contractual stipulation that states that the contract would terminate if the products would turn out not to be popular.
 This approach would be supported by the fact that the distributor is an independent entrepreneur who acts in his own name and account and who assumes the risk of not being commercially successful.

Spanish case-law on exclusive distribution provides no indication on this question because there are no decisions where the distributor sues the supplier in court because  the quality of the marketed goods turns out not the be the one initially expected. The typical complaints of distributors regard claims for the non-performance of the supplier with his obligations regarding delivery and with his exclusivity commitments. Courts pay attention to what the parties have agreed upon in their contract in order to verify whether the supplier has performed.

However, this point of view exclusively based on the agreement of the parties and the specific rules on supply, which results to be disadvantageous for the interests of distributors,  could be moderated if one considers the analysis of this type of contracts carried out by Spanish scholars. As above indicated, Spanish literature conceives a distribution agreement as a framework agreement, within which other particular contracts are framed. The most relevant particular agreement is the supply agreement concluded for the supply of the goods which are to be marketed by the distributor. The authors, and some judicial decisions, emphasize that the supply relationship framed in a distribution contract cannot be regarded as an isolated supply relationship (that is, an addition of sales contracts concluded for the duration of the relationship) that is merely subject to the rules on supply, but it is to be conceived as part of a framework relationship of cooperation and mutual confidence, where both parties share the interest of making profit out of the positive image of the products which are sold to the clientele.
 The main cause for the distributor to contract with the supplier is obtaining an advantageous position if compared with that of competitors (Fernández de la Gándara, p. 1343). A distribution relationship revolves around the goods that are to be brought to the market. Therefore the commercial circumstances offered by the supplier which encourage the distributor to commit on an exclusive basis with the supplier are linked to the distributed goods. The main reason for A to buy the products from B is obtaining an advantageous position in the market by selling B’s-beer. This aim is frustrated in B’s-beer is not popular among consumers. Diez Picazo calls it “ruptura del mecanismo causal” (breaking of the causal mechanism) as a result of the frustration of the aim of the contract for one of the parties (see Diez Picazo, Fundamentos del Derecho Civil Patrimonial, T. II, 5. ed. 1996, p. 897).

A-distributor could claim that (a) the causa to contract has disappeared or that (b) the causa was absent at the time the parties entered the contract. The Spanish judiciary and legal doctrine admit the juridical relevance of the individual purposes of the parties if they are known to both parties and they have formulated the contract on the basis of these grounds (see case-law mentioned in case number 7). It is obvious that a supplier knows that the causa for the distributor is obtaining benefits by selling the products of the supplier. If the distributor proves that B’s -beer was unpopular at the time the contract is concluded, the distributor could request the nullity of the contract for the absence of causa. If the distributor argues that the causa has disappeared, then there is a ground for termination (see case 7: hotel reservation) . 

A court could accept revising the contract and for example  decreasing the price of the distributed goods on the basis of the doctrine of the disappearance of the basis of the contract. 

The court would have to assess whether the supplier is liable because of the lack of acceptance of the beer among the clientele, or whether it is the commercial behaviour of the distributor which has led to the unpopularity of the goods among the clientele. 

10. HCG 10 (Export ban)
Firm A purchases technical equipment which is to be produced by firm B. The parties know that firm A plans to resell the equipment to Iraq. At the time of contracting, exports to Iraq are illegal but the parties expect that the status quo will change until the time of delivery. The parties are aware that the equipment can only be sold to Iraq at a reasonable price. When firm B has completed production and offers delivery, exports to Iraq are still illegal and no change is in sight. Firm A refuses acceptance and payment.

Is A’s refusal of acceptance and payment justified?

A’s refusal of acceptance is not justified because the political situation of Iraq was not only foreseeable, but known.  There was a clear  risk that the political situation of Iraq would not change. If A would have wanted to avoid the risk, he should have included a clause in the contract. A similar case was  decided by the TS in a judgment of 27/6/1984
: A (a German company-buyer) concludes with B (a Spanish company-seller) a contract for the sale of steel beams. B had to deliver steel beams to A, who exported them to Iran. Due to financial difficulties, B did not deliver all required supplies and wanted to deliver the beams at a later stage and for a higher price. A claimed termination of the contract and damages because he had to buy for a higher price whilst he could not sale for a higher price due to the difficult political situation in Iran at that moment.

B claimed the application of the rebus clause and wanted to modify the contract in view of his financial difficulties and in view of the alteration of the political situation in Iran. The Spanish Supreme Court rejected the claim, because these circumstances could have been foreseen by the parties, who were experienced businessmen. 

III. Frustration of specified purposes.
11. (*3) PM No. III (Use of real estate by transferee does not comply with the expectations of the transferor)

A sells his family house to B at a price far below its market value. Both parties assume that B would dedicate the house to cultural purposes only. However, this assumption was not inserted into the contract as an explicit condition. B changes his mind and gives it to one of his daughters instead.

Is A entitled to ask for the difference between the agreed price and the market value or, alternatively, to reclaim the house?

This is a case that could be decided by the courts by interpreting the will of the parties in the contract, or by integrating its content on the basis of the good faith principle. In Spanish law the contracts oblige the parties not only to what it is expressed in its content, but also to the consequences that derive from the law, the usages and  the principle of good faith (article 1258 CC). 

No matter whether explicit or implicit, if A sues B for non-performance, A has to prove that such clause was agreed. If A can not prove its existence, then B can do whatever he wants with its house.

If interpretation of the will of the parties in the contract leads the court to conclude there was an implicit clause stating a condition as to the purposes of the selling (as it seems from the wording in the selected case), A could claim, on the basis of article 1124 CC, specific performance (B has to use the house for cultural purposes) or termination of the contract, with the right to damages in both cases.

A third approach could be taken if the contract is considered a mixed contract of sale and donation. The TS has admitted the use of the clause when the purpose of the donation is not respected. According to article 647 CC, a donation could be revoked when the donee breaches the obligations establisched by the donor in the donation contract.

The case decided on by the TS in the STS 10-4-2002 (RJ 2002, 4154) was similar to the core case n. 3. A, a convent of nuns, sells a house next to the convent to B, a priest, at a price far below its market value. Both parties assume that B, as priest of the convent, would live near to fulfil his spiritual obligations with the convent. This assumption was not inserted into the contract as an explicit condition. Later on B ceases from being a priest because he gets married. The court stated that it was possible to terminate the contract because the cause of the contract disappears. In this case the cause of the contract was that the priest could live next to the convent.

Other decision could be mentioned, STS 5-1-1980 (RJ 1980, 19), where the court decided to modify the contract. A sells to B a plot of land next to the beach. B wanted to build a house with a fine view on the mountains. For that reason he paid a high price to the seller. After the conclusion of the contract, it was impossible to get this view, because someone has built in front of the house. The court integrated the contract on the basis of good faith (article 1258 CC) and reduced the price of the contract.

In another decision (23-10-41), the TS indicates that a clause in a contract prohibiting the buyer to dispose over the real state for other purposes than sport installations was not longer enforceable due to the long period (50 years) which has passed from the moment the contract was concluded. The facts were as follows: A sells a plot of land to the city hall. The contract included a clause based on which parties agreed that the plot could only be used for sport installations. After 50 years from the moment the contract was concluded, the city hall used the plot for other purposes. A's inheritors claim non-performance of the city-hall since it has used the land for other purposes than agreed. The court of first instance ruled in A´s favour. In appeal, the ruling is set aside. The TS does not admit recourse. According to the legal reasoning of the TS, after 50 years, circumstances has changed (town planning regulations, administrative provisions etc.). The term is not enforceable any longer and therefore the city hall may use the land for other purposes. The claim for non-performance is not justified. The alteration of the circumstances is based in the long period which has passed (criterion of normal changes of circumstances which become extraordinary due to the abnormal length of the contract. See case I). The interests of the plaintiff do not deserve protection (based on article 7 CC). There is no damage inflicted to the seller and even less to the current plaintiffs (the inheritors of the seller) since the seller received the fair and agreed price at the time the sale was concluded
. The TS further stresses the fact that if the intention of the seller was to guarantee that the land was devoted to sports installations, it could have constituted a real guarantee as allowed by art 27 of the Mortgage Act (Ley Hipotecaria). This extreme can also be applied with regard to the selected case, where the parties only seem to agree impliedly on a determinate purpose.

We think that in this case both solutions could be possible, the modification of the price or the termination of the contract. The court would decide what is the best solution for the concrete case.

12. HCG No. 13  (equitable compensation if divorce laws lack a basis for compensation)

Before A and B get married, they enter into a prenuptial agreement, in which they agree on separation of property. During the marriage A buys a house and A and B use the house as their family home. The price for the house is 500 000 Euro. A is the sole proprietor of the house, but B has contributed 100 000 Euro to the purchase-price. In addition, B does extensive renovation work before they move in. The renovation would have cost 50 000 Euro, if professional services had been employed. After A and B have lived together in the house for one year, they separate and get divorced. Divorce law does not provide for a basis of compensation.

Is B entitled to compensation for his contributions to the family home?

This would be a case of unjust enrichment. The unjust enrichment is not expressly regulated in the Spanish Civil Code, but it is a general principle which has been developed by the Spanish judiciary and the legal doctrine.
 (It has been however codified in article 65 of the Spanish Statute regarding bills of exchange and checks -Ley Cambiaria y del Cheque).    

The conditions for the application of the principle of the unjust enrichment are the following:

1) An impoverishment of the party who claims there has been an unjust enrichment of the other party: he must have lost a patrimonial value; although he has  provided a service he does not get a profit in return (the so-called “lucrum cesans”).
  

2) Causal relationship between the unjust enrichment of one of the parties and the impoverishment of the other party.
  

3) There must be  no  justification for the enrichment: for instance, if the parties have concluded a valid contract according to which the enrichment is justified, then there is no possibility to complain on the basis of unjust enrichment.
 

4) It is not necessary that the party who is said to be unfairly enriched behaves maliciously.
  

5) This action is subsidiary: it can be applied only if there is no other remedy.
  

On the above explained basis, B would be entitled to compensation for his contributions to the family home on the basis of the unjust enrichment of A. The same conclusion is reached by the TS in a decision of 17/1/2003
. In this case a not married couple decides to separate after several years living together. The TS decided that the woman had the right to receive 1/3 from the goods own by the man, because she had worked for the family during this time whilst loosing the possibility to have her own job. 

IV. Mutual mistake

13. (*4) HCG (Common mistake concerning the market value of shares)

A holds shares of the X-corporation. He agrees to sell the shares to B at the current price as listed by the stock-exchange on the day of contracting. In the written contract, the parties set a price of 10 Euro per share. However, the actual price per share on the day of contracting is 12 Euro. The internet service, from which the parties derived the price, had displayed an incorrect number. When A finds out about the correct price, he demands that the purchase price is to be increased to 12 Euro.

Can A ask for a price of 12 Euro per share? Can he, alternatively, cancel the contract?
Under Spanish law, if A claims in court the increase of the agreed price, B can refuse payment and claim annulment of the contract based on the doctrine of mistaken consent (art. 1301 CC).  The provisions supporting the claim of B are article 1261 CC: “the requirements for a valid contract are cause, object and consent”; article 1265 CC: “consent is null when it is given by mistake, violence, deterrence or dolus” and article 1266 (1): “mistake invalidates consent when it regards the substance which is the object of the contract (error in substancia)”. According to Diez Picazo
, substance regards all those qualities of the good (shares) which lead the party to enter the contract (subjective criterion).

Evidence must be given of the following for B´s claim to prosper:

a) that the price is an essential element of the contract. B has to prove that if he has known that the price was higher, he would not have entered the contract or would have concluded the contract on different terms (error propio).
 

b) that the mistake regarding the price does not derive from his negligent behaviour.
 

c) that mistake exists.

So the answer in this case is that A could avoid the contract, if the mistake was essential for the formation of the consent (article 1266 CC). The contract cannot be modified on the ground of mistake,
 but the legal consequence that corresponds is the avoidance of the contract (articles 1300 CC ff.).

The Spanish Civil Code follows the «iusnaturalist» theory of the mistake in opposition to the «romanist» theory followed by the German BGB. Hence, the mistake in the motive that lead the parties to conclude the contract can have the effect of cancelling the contract.

V. Miscellaneous issues

14. (*5) PM (Production of contractual goods is inhibited by strike/restriction of electricity supply)

A agrees to deliver some goods to B at a certain date, but: 

a) The workers of a subcontractor go on strike.

b) Due to problems with the State energy production and distribution system the Government decides to cut the electricity supply during night making it impossible to work at night.

As a result, A cannot deliver the goods for an uncertain period of time.

Is B entitled to cancel the contract and to ask for damages?

Fact 1: A has to deliver the goods at a certain date.

Fact 2: A cannot deliver the goods for an uncertain period of time due to a temporal obstacle.

The facts are not certain. Questions may arise as to whether: 1) Is it already clear that the uncertain period of time will extend to the certain date on which A has to deliver, and; 2) when does B want to terminate the contract: before or after the certain date on which A has or had to deliver?

Let's assume that the agreed time for delivery has passed. Since the delivery obligation is not fulfilled, B may claim non-performance of the contractual obligations by A. It is for A to prove that such non-performance is caused by an external circumstance, out of his control, as the way to be exempted from liability (incumplimiento no imputable) (article 1105 CC)

If B has complied with his contractual obligation, he has the right on the basis of article 1124 CC to claim both specific performance from A or termination of the contract. If A is found liable, he will have to indemnify for damages (articles 1101 CC and ff).

The TS in a decision of 13-03-87 (RJ 1987, 1480) deals with a situation of temporal impossibility to perform for one of the parties because of an administrative provision. Parties conclude a contract based on which A cedes a plot of land to the other party. In exchange for it, B is committed to construct on that land and within a period of six years a complex of 6 buildings and to deliver the party ceding the land several houses from each building, in total, 15 houses. After the contract is concluded and before the construction work initiates, the town planning regulations change affecting the area where the plot is located, and such modification remains during all the time the party was supposed to carry out the construction work. Due to the planning regulations, from 6 buildings only 4 were constructed. A received the houses corresponding to the 4 buildings (in total 10 houses) but  not the ones that should have received from the two buildings that were not constructed (five houses). A claims delivery of the five houses or in its defect, the value of the houses in money. B argues that he shall be exonerated from the obligation to deliver the five houses because of the existence of an impossibility to perform which was out of its control (vis maior), and claims the revision of the contract in order to adapt the delivery obligation to the new circumstances, that is to say, the reduction of the obligation in the percentage which corresponds due to the impossibility to construct all the buildings as initially agreed (from 15 to 10 houses). Whilst the civil proceeding was taken place, but after the period for performance expired, the town planning regulations where declared null. The judge of first instance declared that since the administrative obstacle had disappeared, B had to carry on the construction of the two buildings and deliver the 5 houses to A, without declaring liability for the delay. The ruling was confirmed by the Audiencia and later by the TS. B-defendant claimed that forcing him to carry on the obligation constituted an unbalance between performances and that the new circumstances made his performance excessively onerous. The TS answered to B´s requests by indicating that onerosity had to be proven and that such had not been the case in that situation. The court indicated that although the costs of construction might have increased in that period, also the prices of the houses had increased, and accordingly the earns and losses were compensated. 

Whether on the basis of this judgement, B would be granted to terminate is unclear. Respect for the principle of sanctity of contracts lead courts to maintain the contract as agreed by the parties, even when such performance is to be carried on after the agreed period for performance has expired. Only when such performance becomes useless for B, the court may apply the doctrine of the disappearance of the contractual basis and declare termination of the contract. 

In case A agrees to deliver some goods to B at a certain date, but the workers of a subcontractor go on strike, A would be excused if the strike is really beyond his control and he has not assumed expressly the risk in the contract. The same would occur in hypothesis b).

In STS 16-6-1983 (RJ 1983, 3632) the court rejected the application of the doctrine of the cláusula rebus sic stantibus. The debtor pretended its application to modify the contract because the strike of his workers did not let him to perform on time and costed more money than it was expected. The court said that the strike was expressly established in the contract as a risk assumed by the debtor. Similar cases are those dealt with in the decisions of the TS of 14-3-2001 (RJ 2001, 5977) and 17-11-1997 (RJ 1997, 8129). In the STS 14-3-2001 the court denied the application of article 1105 CC that regulates cases of force majeure in case of a strike of the workers of the debtor because the strike was not said to be an unforeseeable circumstance. In the STS 17-11-1997 the court denied also the application of article 1105 CC. The debtor, who had to transport certain goods, could not fulfil his obligation because some workers who were on strike did not allow him to continue his trip. The court said it was a risk taken by the carrier when he concluded the contract.

15. AV (Disclaimer concerning the rights arising from unexpected circumstances; other clauses on unexpected circumstances)

The construction company A agrees to build a double-floor building on B’s ground for the price of 2.000.000 €. In the contract the parties stipulate a disclaimer which excludes “all the rights of both parties arising from unexpected circumstances”. Two weeks after the construction work has begun a granite rock, which could not have been detected by the parties before conclusion of the contract, is revealed on B’s ground. As a result the costs of the construction increase by 300 %.

Can A ask for renegotiation or can he cancel the contract in spite of the disclaimer? 

Has any other contractual stipulation addressing the issue of unexpected circumstances played a major role in the case material or in scholarly discussion?

A similar case was decided by the Audiencia Provincial of Lleida,  in a judgment of 19/3/1998.
 The court decided that the impracticability to perform could equate the impossibility, and that the legal consequence should be the modification of the contract.

The facts of the case are the following: the constructing company A agrees to extract from the plot of land of B the soil that was on the stone surface, to break this stone surface and to obtain the materials that were under it. The parties stipulated that in case A could not do this work, the owner of the plot of land could contract with a third party to do these works that, however, were to be paid by A.  Subsequently A could not perform the contract, because the stone surface was harder than foreseen at the time of the conclusion of the contract and the costs to perform became exorbitant. The parties could not have foreseen that the surface was going to be so hard.

The court states that in this case the performance turns out to be excessive burdensome for the construction company and  hence modifies the terms of the contract. The construction company had spent five millions pesetas on the performance of the contract. The court excused the obligor, B, from his obligation to pay to A, and compensate the damages to B with the amount already spent by the construction company. 

However,  if the parties have excluded “all the rights of both parties arising from unexpected circumstances”, one could conclude that the court could neither terminate nor modify the contract because a condition for the application of the “cláusula rebus sic stantibus” is that none of the parties has assumed the risk of the effects that a change of circumstances will have on the contract.

ABBREVIATIONS
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CC Código Civil (Civil Code) 
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� Artilce 1091 CC: Las obligaciones que nacen de los contratos tienen fuerza de ley entre las partes contratantes, y deben cumplierse al tenor de los mismos. [Obligations arising from contracts have the force of the law between the contracting parties, and must be performed pursuant to the provisions of the contracts involved].  


� In Spain there are not many doctrinal works specially devoted to the study of the cláusula "rebus sic stantibus".


� See Castán, 1983, p. 621. 


� See STS  17-5-1957.  


� See Lasarte,1995, p. 354. He states that the subjective approach  “is a wrong justification that  leads many students to believe that the clause has to be expressed in the contract.”


� Article 1258 CC: Los contratos se perfeccionan por el mero consentimiento, y desde entonces obligan, no sólo al cumplimiento de lo expresamente pactado, sino a las consecuencias que, según su naturaleza, sean conformes a la buena fe, al uso y a la ley. [contracts are concluded when parties give their consent, and since then they oblige the parties to comply not only with what they have  expressly agreed upon but also with the obligations that, according to the nature of the agreement, stem from good faith, usages and the law].  


� See Espert Sanz, p. 149.


� See Arechederra, p. 15.


� STS  17-5-1957.


� The TS has denied the application of the clause in the following decisions because the change was foreseeable: 16-10-1989 (RJ 6927); 18-09-1996 (RJ 1728);  14-12-1940 (RJ 1135); 26-3-1963 (RJ 2120); 31-11-1963 (RJ 4264) ; 10-12-1990 (RJ9927) ; 6-10-1987 (RJ 6720); 21-2-1990 (RJ 707); 26-10-1990 (RJ 8049);  23-4-1991 (RJ 3023); 4-2-1994 (RJ 910)  and 29-5-1996 (RJ 3806).


� For instance, this was the reason to deny the application of the doctrine of the cláusula rebus sic stantibus in the  STS 29-1-1996 (RJ 737) and STS 23-6-1997 (RJ 5201).


� This was the reason to deny the application of the doctrine of the "cláusula rebus sic stantibus" in the following decisions of the TS: 19-4-1985 (RJ 1804) ; 17-5-1986 (RJ 2725) ; 19-11-1994 (RJ 8539); 10-2-1997 (RJ 665) and 17-11-2000 (Act. C. 280).


� STS 11-6-1951 for the adaptation of the contract; STS 23-11-1962 (RJ 5005) for the adaptation of the contract; STS 28-1-1970 (RJ 324) for the termination of the contract; STS 9-7-1984 (RJ 3939) for the adaptation of the contract; STS 23-3-1988 (RJ 2228) for the termination of the contract; STS 6-11-1992 (RJ 9226) for the adaptation of the contract; STS 4-10-1996 (RJ 7032) for the adaptation of the contract.





� See for instance the following decisions of the TS:  6-10-1987 (RJ 6720) ; 21-2-1990 (RJ 707); 26-10-1990 (RJ 8049); 23-4-1991 (RJ 3023); 4-2-1994 (RJ 910) and STS 29-5-1996 (RJ 3806).





� See for instance, the following decisions of the TS: 14-12-1940 (RJ 1135); 31-11-1963 (RJ 2120); 26-3-1963 (RJ 2120); 10-12-1990 (RJ 9927) and 10-12-1990 (RJ 9927).


� See for example the decision of the Tribunal Constitucional of 17 March 1994 (RTC 1994,89).    


� For instance, in German Law, the equivalent would be § 649 BGB.


� Article 1594 CC: El dueño puede desistir, por su sola voluntad, de la construcción de la obra aunque se haya empezado, indemnizando al contratista de todos sus gastos, trabajo y utilidad que pudiera obtener de ella.


� Free translation of “Permuta de solar por obra futura”.


� Diez Picazo/Gullón, 1995, p. 208.


� Article 1100 in fine CC. 


� Código Civil Comentado, 1997, p. 551; Díez Picazo/Gullón, 1995, p. 47; Lacruz Berdejo et als, 1987, p. 143. 


� cfr. STS 30/6/1948 (RJ 1948, 1115), STS 11/7/1984 (RJ 1984, 3939), STS 30/12/1985 (RJ 1985, 6620), STS 19/1/1990 (RJ 1990, 19), STS 20/4/1994 (RJ 1994, 3216), STS 30/6/2000 (RJ 2000, 6747), STS 10/4/2002 (Act. C. 2002, 492).


� Such is the thesis defended by Clavería Gosálvez, 1998, pág. 565. This author explains that the cases where the licit cause that existed at the time the contract is concluded becomes subsequently illicit (due to the law) or physically impossible, do not fall within the scope of the rules concerning nullity or invalidity (since the contract was validly concluded) but within the rules on termination, because the contract has become inefficient. 
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