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UNEXPECTED CIRCUMSTANCES

A. Introductory remarks

The territory of today’s Slovenia was until 1919 a part of the Austro-Hungarian monarchy. Most of it belonged to the Austrian part, where the Austrian Allgemeines bürgerliches Gesetzbuch (ABGB) was enacted on January 1st 1812. A small territory in the North-East belonged to the Hungarian part and Hungarian law was applicable there. In 1919, Slovenia became a part of the Kingdom of Yugoslavia. The new State left the civil law uncodified and kept the existing legislation in force. Consequently, the ABGB remained in force until 1945. The new communist regime abolished all old legislation in 1945, but due to the lack of new regulations, the old legal rules
 remained applicable insofar the did not contravene the principles of Yugoslav Constitution and the new Yugoslav legislation. This meant, that for contracts between private persons, as well as for contracts between State enterprises, the rules of the ABGB remained applicable until the enactment of the Yugoslav Obligations Act in 1978.
 The rules of the ABGB were in the case law sometimes modified on grounds of the socialist ideas, especially in the fields of compensation for damages and unjust enrichment.

In the field of commercial contracts (between state enterprises)  however, the so-called ’Splošne uzance za blagovni promet' (General Commercial Usages) that were established by the Yugoslav State Arbitration in 1954, applied in most cases. The usages contained not merely commercial customary law, but also a number of general rules of the law of obligations. 

Due to its federalist structure and to the division of legislative competences between the federal legislator and the legislators in the federal units, Yugoslavia abandoned the idea of a civil code and started to prepare special codifications for separate parts of civil law.
 The law of obligations was regulated by the Obligations Act of 1978, which was a federal statue and was based upon on extensive comparative research. The strongest impact on the statute still had the Austrian ABGB, but also influences of German BGB, Italian Codice Civile, French Code Civil and of the Eastern-European codifications were noticeable. After Yugoslavia has fallen apart in 1991, the Obligations Act remained in force until on January 1st 2002, when the present Slovenian Code of Obligations (CO)
 has been enacted. It is important to note, that it does not differ considerably from its predecessor. The strong resemblance of the Slovenian CO 2002 with the Obligation Act 1978 makes the interpretation of most of its provisions by the case law and scholarly writings (also in other parts of former Yugoslavia) on the basis of the Obligation Act 1978 possible. This is especially important, because Slovenia is a small country, with only a few specialists in the field of contract law. It will also take some time before (a considerable amount) case law based on the CO 2002, will be available. The fact that Slovenian civil law has (mostly) been developed from the Austrian law makes it also possible, to use as a source of interpretation Austrian scholarly writings, and to a limited extent, even Austrian case law. It is in fact quite usual that Slovene authors, when writing about Slovenian civil law, refer to the doctrine and case law in Austria and in other countries with related legal systems, as well as to the doctrine in other parts of former Yugoslavia.

B. The cases

I. Equivalence of exchange is distorted

1.

AC: Canal de Craponne: Long-term contract, “regular” inflation/price-increase

Early in the 20th century, the farmers A and B enter into a contract under which A promises to build and maintain an irrigation channel; B is entitled to draw off water at a fixed price. The contract is concluded for an unlimited period of time. Almost 100 years later, A’s successors ask for an increase in the price arguing that due to inflation and a rise in the cost of maintenance as well as labour the agreed price has become completely inadequate.

Is the claim of A’s successors justified? Are they, alternatively, entitled to terminate the contract?

1.1.

Under the Slovenian law, A’s successors do not have the right to ask the court to adjust the agreement (the price). They can, however terminate the agreement by a simple notice. Alternatively, they can try to renegotiate the contract. The possibility of termination on the side of A’s successors might force B’s successors to accept a higher price. 

1.2 Termination by notice

In the present case, the contract has been concluded for an undefined period of time. Under the Slovenian law, a long-term contract, concluded for an undefined period of time, may be terminated By a mere notice of one of the parties (Article 333 CO). A’s successors should determine a reasonable notice period for the termination of the contract. 

1.3. Change of circumstances 
The Slovenian legal system has adopted the principle, that in case of a significant change of circumstances (clausula rebus sic stantibus), it might not be just and reasonable to require from the parties to perform their obligations in accordance with the contract. This possibility mitigates the principle pacta sunt servanda in cases, where strict adherence to this principle might be too severe.
 The Slovenian CO 2002  addresses the issue of change of circumstances in articles 112-115. Said provisions enable the court to dissolute a contract, upon a demand of one of the parties, due to a change of circumstances.
 A party, whose performance has become more difficult, is not allowed to demand adjustment of the contract, which is nevertheless possible, if the other party proposes it, or at least, if it gives its consent.

The conditions for an action on grounds of a change of circumstances are the following. The change of circumstances should occur after the conclusion of a contract and render the performance of one of the parties more difficult, or frustrate the purpose of the contract.
 The change of circumstances should be so significant that the contract obviously no longer complies with the expectations of both parties and it would be in accordance with the general opinion unjust, to keep it in force as it was concluded.

The disadvantaged party is however not allowed to ask for a termination of a contract, if it should have taken such circumstances into consideration when the contract was concluded, if it could have avoided them or if it could have averted their consequences. The same applies, if the change of circumstances occurred after the performance of the disadvantaged party was due.

In the present case, the change of circumstances consists of devaluation of money. Slovenian CO in Article 371 expressly provides that if an obligation consists of the payment of a sum of money, the debtor must pay the amount of currency in which the obligation is stipulated (the principle of monetary nominalism). Exceptions are only possible upon an agreement of both parties.
 This would mean, that the ‘clausula-rule’ does apply in case of devaluation of money. It is however not clear, if this rule can be applied without exceptions. The principle of monetary nominalism was already codified in article 394 of the old Yugoslav Obligations Act of 1978, but this regulation provided, that this principle only applies, “unless statutorily provided otherwise”, which left room for exceptions on grounds of a change of circumstances.
 There is also case law relating to said provision that allows for an action in cases of abnormal inflation. Also Yugoslav case law  before 1978 allowed for a dissolution of a contract in cases of considerable  (not normal, unexpected) changes of prices.
 In addition, the Yugoslav currency had been subject to a series of devaluations and even to hyperinflation (in the late eighties). Therefore, in my view, reasonable interpretation requires, that ‘clausula’ is applicable to contracts that have been concluded well before the enactment of the present CO of 2002, at least in cases of extraordinary changes of the value of money. The principle of monetary nominalism ‘works’ only where the currency is stabile, but inflation can render this principle inequitable, because it might contravene the principle of equal value of performances (Article 8 CO)
 and the requirements of good faith (Article 5 CO).
 

In the present case however, there has been no extraordinary devaluation of money, but only normal inflation, which could have been anticipated by both parties at the time of conclusion of the contract.

2.

FM: Hardship due to extraordinary inflation; hardship resulting from a foreign currency agreement

(Extraordinary inflation) A receives a loan from the B-Bank. Under the agreement, the interest rate is fixed at 10% for five years. In the last 20 years before the agreement, the rate of inflation had been relatively stable within a range of one to six percent. In the third year after the conclusion of the agreement, the economic situation begins to destabilize and inflation rises quickly to 50%. 

B-Bank asks for renegotiation and adjustment of the contract.
(Variation: foreign currency agreement) The loan agreement between A and the B-Bank provides for repayment and interest in a foreign currency. In the last 10 years before the agreement, the relevant exchange rate had been relatively stable within a range of 20%. Subsequently, the national currency devaluates by 80% as compared to the foreign currency.

A asks for renegotiation and adjustment of the contract.
2.1

The B-Bank is not entitled to terminate the loan contract. Variation: A has to bear the risk of devaluation of his national currency.

2.2 Change of circumstances 
Slovenian law does not allow in general, for an untimely termination of contracts that have been concluded for a defined period of time, except in case of a change of circumstances. 

As set out above (1.2), Article 371 CO provides that if an obligation consists of the payment of a sum of money, the debtor must pay the amount of currency in which the obligation is stipulated. There is also case law that expressly declines the possibility to invoke the ‘clausula-rule’ in case of banking contracts.

2.3 Variation
The ‘clausula-rule’ of Article 112 CO does not apply to contracts, where one of the parties expressly (or implicitly) assumes a certain risk, such as in this case, the risk of devaluation of A’s national currency. Since inflation has always been problem in Yugoslavia and until recently also in Slovenia, It has been a common practice in Slovenia and before 1991 in Yugoslavia, that credit contracts provided for a foreign currency clause (DEM, USD, CHF, €).
 In spite of high depreciation of the Yugoslav and later Slovenian currency, the case law has not allowed for adjustments of such contracts.

3. 

HCG¨Government intervention; post-contractual imposition of a tax

A and B enter into a contract under which A promises to supply 120,000 liters of industrial spirit to B. Subsequently, a statute is enacted by which an alcohol tax is imposed on the sale of industrial spirit. The tax statute provides that the seller has to pay the tax. The tax is so high that it even exceeds the price that A and B have agreed upon. 

Is A entitled to recover compensation for the additional costs or to cancel the contract?
3.1

Under the Slovenian law is A entitled to demand termination (dissolution) of the contract, but cannot recover the additional costs.

3.2 Change of circumstances - termination
In this case both parties have concluded the contract, based on the presumption, that there would be no changes in taxation. Therefore, the imposition of an new tax, which renders the contract for A unprofitable (he would even suffer a loss) can be considered as an extraneous change of circumstances, that gives ground for an action based on article 112 CO (‘clausula-rule’). Yugoslav case law accepted even a change in existing taxation (in the present case a new tax has been mposed) as a relevant change of circumstances; it is however unclear, how high the rise of taxes should be.

3.3 Change of circumstances – adjustment of the contract
Under the Slovenian law it is not possible for A party, whose performance has become more difficult, to demand adjustment of the contract. Adjustment of the contract by the court is nevertheless possible, if the other party proposes it, or at least, if it gives its consent.
 It is however highly unlikely, that B would buy the spirit at a considerably higher price, because his cost-profit scheme was based upon a much lower price of the spirit.

4. 

LV (Unexpected benefit)

B leases business premises from A for a fixed period of 15 years. Shortly after conclusion of the contract, the character of the area changes strongly and unexpectedly: A military airport located nearby is shut down and an enormous amount of public funds is invested in the area (infrastructure etc.). As a consequence, B´s business soars and his profits are 500% of what he could reasonably have expected. By the same token, the rental value of comparable business premises in the same area rises to 500% of the amount A and B have agreed upon. A claims that the leasing price is to be adjusted accordingly or, alternatively, that the agreement is to be terminated.

Is A´s claim justified?
4.1

A is not entitled to claim the adjustment of the price. He can also not claim the termination of the contract.

4.2 Change of circumstances
Since the lease contract has been concluded for a definite period of time, it is not possible for the parties to terminate the contract before that period has elapsed, except on ground of a change of circiumstances.

In the present case, the new circumstances do not render the performance of one of the parties, neither they frustrate the purpose of the contract. The consequence of the change of circumstances is only, that the transaction has become from the lessor’s point of view less profitable than it could be. The change of business opportunities in the area was unpredictable for both parties. Since they did not include in their contract any clauses that would deal with such changes, it can be assumed that they both accepted that risk. This means that the basic requirements for an action based on a change of circumstances of Article 112 CO are not met. Furthermore, a rise of prices is normally not an unexpected circumstance. Also the case law confirms, that a rise of leasing prices of immovables is a circumstance, that should always be taken into consideration, especially by parties that perform commercial activities.

II. Recipient’s use of contractual goods or services etc. is substantially affected

5. LV: Renovation of cellar becomes useless due to destruction of the rest of the building

A agrees to refurbish B’s cellar into a wine-cellar. The work is scheduled to start one month after the agreement. Before the work has started, B’s house is completely destroyed during a heavy summer storm. However the cellar of the house remains fully intact. B immediately informs A and asks him not to perform. A insists on the agreement. He argues that B’s cellar is still intact, that he has reserved two weeks to perform the work and that he has already purchased the necessary materials.

Is B obliged to pay the contract price or, alternatively, to compensate A for his losses?
5.1

Under Slovenian law, B has the obligation to pay the contract price. He is however entitled to deduct the costs that A did not make, because he did not perform the work.

5.2 Termination of a contract for work
In this case the specific provisions of the CO regarding contracts for work apply. Article 648 CO gives the customer an unconditional right to terminate the contract, until the work is finished. The customer must however pay the contractor the agreed price, from which he is allowed to deduct the costs that would have been be incurred by the contractor, had the contract not been terminated, as well as the moneys the contractor earned or could have earned elsewhere.
 Those deductions should be made, because otherwise, the contractor would be unjustly enriched. 

6. 

HCG: Government intervention makes use of rented gas station impossible

A leases a petrol station from B. Due to outbreak of war, the government confiscates all petrol in that area and it is impossible for A to obtain petrol from any source. As a result, A can make no use of the petrol station. He stops the payment on the lease.

Is A’s refusal to pay the rent justified?

6.1
Under the Slovenian law, A is entitled to terminate the contract.

6.2 Unexpected circumstances 
In this case both parties have concluded the contract, based on the presumption, that A would be able to exploit the petrol station in the usual way (i.e. selling fuel). Due to government intervention this has become impossible. Government intervention (in case of an outbreak of war) is an extraneous change of circumstances that gives ground for an action based on article 112 CO (‘clausula’). The purpose (cause) of the contract is frustrated, because the change of circumstances is so significant that the contract obviously no longer complies with the expectations of both parties and it would be in accordance with the general opinion unjust, to keep it in force as it was concluded (as required by Article 112 CO).

 6.3 Impossibility
The rules regarding impossibility (Article 116 CO) are not applicable in the present case, because the performances of the parties have not become impossible. It is for B still possible to give A the possession of the petrol station. It is only the (by both parties anticipated) commercial use, which has become impossible.

6.4 Mistake
The rules regarding mistake (Article 46 CO) are also inapplicable, because there were no irregularities as to the formation of the will of the parties at the time of conclusion of the contract. Furthermore, the impossibility to obtain petrol cannot be considered as a characteristic of the petrol station.

6.5 Warranty
The rules with respect to warranty for defects of the object of lease (Article 597 CO) are inapplicable, because the impossibility to obtain petrol cannot be considered as a defect of the petrol station. The same is true regarding the rules for the case the object of lease is destroyed or damaged by force majeure (Article 617 CO).

7. 

PM: Hotel reservation: individual purpose of the visit frustrated; general safety endangered; coronation case

A booked a room at B’s hotel, but:

a) The exhibition he wants to visit is cancelled at the very last moment.

b) A terrorist movement declares that it is to launch a campaign against tourists in that town.

c) An unforeseeable strike of airport personnel prevents A from travelling at the specified time to the city where the hotel is located.

d) The coronation procession scheduled at the respective date is cancelled. The room has a view to the street, on which the procession was supposed to take place. Due to the extraordinary event, the agreed price is ten times higher than the regular price.

Is A entitled to cancel the reservation?

1.1

a. A is not entitled to terminate the contract.

b. A is entitled to terminate the contract but he is probably obliged to pay the cost of reservation.

c. A is not entitled to terminate the contract.

d. A is entitled to terminate the contract.

7.2.a Mistake and change of circumstances
Article 40(1) CO provides expressly, that the motives out of which a synallagmatic contract
 is concluded do not affect its validity. It is therefore not possible, to demand annulment of the contract on grounds of mistake. The ‘clausula-rule’ (Article 112 CO) does not apply, because the change of circumstances should affect the expectations of both parties, which is here obviously not the case.

7.2.b Change of circumstances
Terrorist attacks are circumstances that are not in the sphere one of the parties. It is however arguable if terrorist attacks nowadays are to be considered as unexpected in the sense that the parties should not count on the possibility of their occurrence, when concluding a contract. It is therefore unclear, whether or not A has the possibility to terminate the contract on grounds of the ‘clausula-rule’ (Article 112 CO).

It might however be possible to analogously apply the rules of the CO regarding contracts for organized travel. In accordance with Article 901(1) CO, the traveller is allowed to terminate the contract at any moment, meanwhile the organiser of the travel is entitled to reimbursement of certain costs, subject to paragraphs 2-5. In accordance with Article 901(4) CO, the organiser has only the right to reimbursement of the costs of organisation of the travel, if the traveller terminated the contract due to circumstances that could not be avoided or averted and that would have been prevented him from concluding the contract, if he had known them at the time of the conclusion of the contract. A terrorist attack, announced after the conclusion of the contract, could certainly qualifies as such circumstance.

7.2.c Change of circumstances
The strike of airport personnel is an unexpected change of circumstances, but it does not give ground for termination of contract, based upon Article 112 CO.  The risk of delays or even impossibility to travel is in the sphere of the customer, as is the risk of choice of the means of transportation.
 Problems regarding transportation are considered as normal risks.

7.2.d Mistake and Change of circumstances
Normally the mistake in the motive gives no grounds to ask nullification of a contract, but in this case the expectation of the coronation procession has obviously been made to purpose (cause, ‘causa’) of the contract by both of the parties.
 

The fact, that the lease-price is ten times higher than the usual price indicates, that being able to watch the procession has been accepted by the lessor as a substantial part of his contractual obligations. It is therefore possible for A to demand termination of the contract, on grounds of the ‘clausula-rule’ (Article 112 CO).

8. 

MP Shop rental: unexpected business environment in shopping center

A is the owner of a bookshop. He contracts with B for the rent of business accommodation in B’s shopping center. The fixed period of the lease is 5 years. The shopping center has just been built and a large part of the accommodation is still unoccupied. Both parties expect at the time of contracting that a variety of shops (hotel and catering trade, retail sale) will settle down. One year later almost all accommodation is rented, but ¾ of the shopping center consists of restaurants and cafes. For that reason most potential customers visit the shopping center after A closes the doors of his bookshop.

Is A entitled to cancel or to renegotiate the contract?
8.1

A is neither entitled to terminate the contract, nor to renegotiate it.

8.2 Change of circumstances
It is under the Slovenian law not possible to terminate a contract that has been concluded for a defined period of time, before that period has elapsed, except in cases of changed circumstances. In the present case the contract however cannot be terminated on grounds of the ‘clausula-rule’ (Article 112 CO). Termination of a contract is only possible, if the circumstances substantially change after a contract is concluded. In this case one cannot speak of a change of circumstances, because at the time of conclusion most of the accommodations have not yet been rented, but of a future development, that should be taken into account at the conclusion of the contract. If business expectations do not come true, this represents usual commercial risks parties should be aware of when concluding a contract.
 By not  inserting an appropriate clause in the contract, the lessee obviously assumed the risk, that future developments would not  be as favourable for him as he might anticipate at the conclusion of the contract. It would not be just (in terms of article 112 CO) to let the lessor carry the burden of the fact, that future expectations of the lessee have not been realised. 

8.3 Mistake
A is also not allowed to demand annulment of the contract on grounds of mistake (Article 46 CO), because his mistake relates to circumstances regarding the shopping center that were not present at the time of the conclusion of the contract, but they occurred after the contract has been concluded. Slovenian law does not allow for an action on grounds of mistake, if the mistake relates to future characteristics of the object of the contract.

9. 

LV : Long-term supply of beer; beer sales are far below expectations
A is the landlord of a bar. He enters into an exclusive supply agreement with the beer brewery B for a fixed period of 15 years. Pursuant to the contract, A is obliged to accept and pay a specific quantity of beer on a monthly basis, while he is allowed use technical equipment and furnishings owned by B. Consumption of beer, however, remains far below expectations. The bar is well attended but the “B-beer” is unpopular amongst customers of A’s bar. A requests adjustment or termination of the agreement.

Is A´s claim justified?
9.1 Under the Slovenian law, the agreement is (probably) null and void because it is contrary to good morals (‘gute Sitten’).
9.2 Good morals (‘gute Sitten’)

Article 5(1) CO requires from parties to observe good faith when concluding and performing contracts and Paragraph 2 expressly mentions good morals. Article 86 CO provides, that a contract that contravenes the constitution, compulsory regulations or moral principles is null and void. The is no case law (yet) in Slovenia regarding beer supply contracts, but given the similarity of Austrian provisions of the ABGB (§ 879), I think it is possible to refer to Austrian case-law on this point.

9.3 Change of circumstances
As set out above, the only possibility for an untimely termination of a contract, that has been concluded for a defined period of time, is an action on grounds of a change of circumstances (Article 112 CO). The performance of A’s obligation t has become, in the present case, very difficult for him to fulfil, but the reason for this situation in not a change of circumstances, but the fact, that there is not enough demand for ‘B-beer’. This is a circumstance, that existed already at the time of the conclusion of the contract. The reason for A’s problems is his bad choice of beer-supplier on the side of A, for which he has to bear the risk. It is also possible that he miscalculated the possibility to create a bigger market share for ‘B-beer’. And action on grounds of the ‘clausula-rule’ is therefore not possible.

10. 

HCG :Export ban
Firm A purchases technical equipment which is to be produced by firm B. The parties know that firm A plans to resell the equipment to Iraq. At the time of contracting, exports to Iraq are illegal but the parties expect that the status quo will change until the time of delivery. The parties are aware that the equipment can only be sold to Iraq at a reasonable price. When firm B has completed production and offers delivery, exports to Iraq are still illegal and no change is in sight. Firm A refuses acceptance and payment.

Is A’s refusal of acceptance and payment justified?
10.1

A is not entitled to terminate the contract and therefore cannot refuse the payment.

10.2 Change of circumstances
In this case there is not a change of circumstances, that makes the fulfilment of A’s obligation burdensome, but the fact, that the circumstances, in spite of his expectation did not change. Both parties were aware of the fact, that exportation to Iraq would only be possible, when (and if) the export ban would be lifted. They also should have been aware of the fact that was not sure, that the boycott would be lifted. Yet, A, who purchased the equipment to export it to Iraq, did not make the purchase of the equipment subject to the condition, that the export ban would be lifted. By this, he assumed the risk, that the export restrictions would remain in force and he is not allowed to revert this risk on the seller. Therefore, an action on grounds of the ‘clausula-rule’ (Article 112 CO) is not possible.

10.3 Mistake
A is also not allowed an action on ground of mistake, because his mistake refers to a future circumstances that have not occurred, as he anticipated. 

III. Frustration of specified purposes (other than I or II)
11. 

PM : Use of real estate by transferee does not comply with the expectations of the transferor

A sells his family house to B at a price far below its market value. Both parties assume that B would dedicate the house to cultural purposes only. However, this assumption was not inserted into the contract as an explicit condition. B changes his mind and gives it to one of his daughters instead.

Is A entitled to ask for the difference between the agreed price and the market value or, alternatively, to reclaim the house?
11.1 

If the contract price is more than  50% lower than the market value, is A entitled to claim annulment of the contract. B can (probably) prevent the annulment by paying the market value. If the contract price is more than 50% of the market value, Annulment is not possible, but A can claim the difference between the contract price and the market value.

11.2
Reclaiming the house
Annulment, invalidity or termination of the contract does not automatically cause the consequence that A can reclaim the house. If A's daughter acted in good faith (i.e. did not know neither should know that the house was to be dedicated to cultural purposes only)
 and if the transfer of ownership has been lodged for registration in the Land-Register Court (‘Grundbuch’) before lodging A’s claim, the daughter has acquired ownership and it is for A impossible to reclaim the house (Article 10 of the Code of Property law 2003;
 Article 5 of the Land Register Act 2003
).
11.3 Mistake
A’s assumption, that B would dedicate the house to cultural purposes is a mistake regarding the motive. As has been already stressed above, a mistake of motive does not entitle the mistaken party to demand nullification of a synallagmatic contract (Article 40(1)). But, in cases of donation and other gratuitous contracts, also a mistake of motive is relevant (Article 47 CO).

Given the fact, that the agreed price for the house was (by knowledge of both parties) “far below its market value,” the contract should be qualified as a mixed contract (‘donatio mixta). With respect to such contract, the main question is, which element (donation or sale) prevails. If the agreed price was less than the half of the market value, the rules regarding donation prevail, which means, that A would be allowed to demand annulment of the contract on grounds of mistake (Articles 46 and 47 CO), provided that his sole or prevailing motive for sale was the dedication to cultural purposes. 

A can only demand annulment of the contract, not an adjustment of the price. But Article 46(4) gives B the possibility to revert A’s claim by accepting the obligation to perform the contract as if there were no mistake, that is to pay the market value.
 

11.4 Usurious contract (‘Wuchervertrag’)
It might be possible to qualify the contract as a usurious contract, if there is an obvious disparity between the contract price and the market value
 and if A would be able to prove, that B misused his inexperience or naivety, and had no intentions to dedicate the house to cultural purposes when concluding the contract. Such contract is null and void (Article 119(1) CO). The contract can however convalidate if the disadvantaged party demands the adjustment of the contract by a judicial decision. Consent of the other party is not required.
 

The difference between an action on grounds of mistake and an action on grounds of Article 119 CO is, that in the first case the contract is valid, but subject to an annulment, meanwhile B can save the contract by offering the market value. A is not allowed to decline such offer and is obliged to accept the adjustment of the price. Consequently, he is not able to endorse his wish to dedicate the house to cultural purposes only. In case of A’s action on grounds of Article 119, the contract is void and A is free to chose between asking the court to adjust the contract and accepting the market value, or keeping the contract void and reclaiming the house.
 A should however be able to prove the abuse, allegedly committed by B, which would probably be too severe. Hence, an action on grounds of Article 119 CO is very unlikely.
11.5 Unjust enrichment
If the donation-element does not prevail, A does not have remedies based on the concept of mistake. In such a case, an action on grounds of unjust enrichment is possible. Slovenian CO provides for general rules as regards unjust enrichment in Article 190. Paragraph 1 provides that a party, who has become enriched to the detriment of another without a legal ground, has the obligation to restitute that, which was received. If restitution is not possible, the benefit has to be compensated.

In the present case, Paragraph 3 is applicable. Said provision relates to the specific case, where the benefit has been received in connection with a certain purpose that did not come true (in this case the dedication to cultural purposes only). Application of Article 190 CO leads to the conclusion that the contract remains in force, but B is under obligation to pay the market value.

12. HCG: equitable compensation if divorce laws lack a basis for compensation

Before A and B get married, they enter into a prenuptial agreement, in which they agree on separation of property. During the marriage A buys a house and A and B use the house as their family home. The price for the house is 500.000 €. A is the sole proprietor of the house, but B has contributed 100.000 € to the purchase-price. In addition, B does extensive renovation work before they move in. The renovation would have cost 50.000 €, if professional services had been employed. After A and B have lived together in the house for one year, they separate and get divorced. Divorce law does not provide for a basis of compensation.

Is B entitled to compensation for his contributions to the family home?
12.1

B is entitled to compensation.

12.2 Change of circumstances
In the present case no action on the basis of the ‘clausula-rule’ (Article 112 CO) is possible, because the dissolution of a marriage is a circumstance that should be taken into consideration by the spouses, when making property arrangement regarding their marriage.

12.3 Unjust enrichment
B’s claim should be based on unjust enrichment. As the sole proprietor of the house, is A enriched by B’s contribution in money, as well as in performing services. The Code of Property Law (CPL) of 2003 has specific unjust-enrichment rules regarding improvements of immovable property that belongs to another person (Article 48). These rules apply in primarily in case of investment of labour and/or construction materials and equipment, but they are also applicable in case of contribution in the purchasing price. The kind of relationship between the investor and the owner and the investor’s motives, are not relevant. The investment should be performed with the owner’s consent, which can in practice be proven by the fact that he allowed, that he investment did take place. The investor has the right to compensation that should be equal to the owner’s enrichment. The amount of compensation does not depend on the kind or relationship between the parties nor on the reasons for which the common purposes of the parties were not (entirely) realised. B has therefore a right to claim compensation. The reasons for which their marriage has become frustrated, or his/her possible ‘bad faith’ in this respect, are irrelevant for the calculation of the amount.

 The limitation period regarding the investor’s claim is 5 years. In accordance with Article 48(3) CPL, the limitation period does not start at the moment of investment but when the investor loses his (co-) possession of the immovable property.

V. Mutual mistake
13. 

HCG: Common mistake concerning the market value of shares

A holds shares of the X-corporation. He agrees to sell the shares to B at the current price as listed by the stock-exchange on the day of contracting. In the written contract, the parties set a price of 10 € per share. However, the actual price per share on the day of contracting is 12 €. The Internet service, from which the parties derived the price, had displayed an incorrect number. When A finds out about the correct price, he demands that the purchase price is to be increased to 12 €.

Can A ask for a price of 12 € per share? Can he, alternatively, cancel the contract?

13.1
A has the possibility to demand annulment of then contract. B can prevent the annulment by offering to pay the price of 12 € per share.

13.2 Mutual mistake
Slovenian CO does not have any specific provisions regarding mutual mistake. Still, the general rules are in principle applicable. The concept of mistake is regulated in articles 46 and 47 of the CO. The general rule is, that a contract, which has been concluded under the influence of an essential (significant) mistake, can be annulled by a court decision. The mistaken party may request the annulment of the contract, unless in concluding the contract, the party failed to act with due diligence (article 46(2) CO).
 The mistaken party is also precluded from asking annulment of a contract on grounds of mistake, if the other party is prepared to perform the contract as if there had been no mistake (Article 46(4)).

A mistake is essential, if the mistaken party without the mistake, would not conclude the contract with such content. That means that the mistake must relate to circumstances, characteristics, facts etc., that were on the side of mistaken party decisive for the conclusion of the contract.
 According to the provision of Article 46(1) CO, a mistake is considered to be essential if it relates to the essential characteristics of the subject-matter of the contract (e.g. the characteristic of the object of sale), essential characteristics of the person, with whom a contract has been concluded (if they were essential for the conclusion of the contract), or to circumstances, which in accordance with the trade customs or according to the intention of the parties, are deemed to be decisive for the conclusion of a contract.

In the present case the mistake relates to the value of the shares, which can be considered as a decisive element of a contract of sale. It the parties were correctly informed of the price, they would conclude the contract with a different content (12 € per share). A mistake in the value of the object of sale is generally considered as a mistake regarding the motive and in accordance to Article 40(1) CO, the motives out of which a contract is concluded do not affect its validity. This would preclude an action on grounds of mistake. But in some cases, the value can be one of the essential elements a contract and in such cases, such mistake can give grounds for the annulment of the contract.
 In the present case the parties have agreed for the current price listed by the stock exchange, and this price has been incorrectly published on the Internet. It can be therefore assumed, that the correct current price formed an essential element of the contract. This means, that an action on grounds of mistake can be justified. A is allowed to demand annulment of the contract on the basis of Article 46(1, 2) CO. B, who was mistaken as well, has the possibility to avert the annulment of the contract by offering to pay the price of 12 € per share, that is the price, that would be agreed, if there was no mistake (Article 46(4) CO). 

V. Miscellaneous issues

14. 

PM: Production of contractual goods is inhibited by strike/restriction of electricity supply

A agrees to deliver some goods to B at a certain date, but: 

a) The workers of a subcontractor go on strike.

b) Due to problems with the State energy production and distribution system the Government decides to cut the electricity supply during night making it impossible to work at night.

As a result, A cannot deliver the goods for an uncertain period of time.

Is B entitled to cancel the contract and to ask for damages?
14.1.a and b

B is entitled to terminate the contract. He is (probably) entitled to ask for damages in the case of the strike (a) and not in the case of power-shortage (b).

14.2.a Termination of the contract: The date of delivery essential (Article 104 CO)
For the assessment of the rights of B is important to know whether or not the delivery of the goods on the specified date is an essential element of the contract.
 If the date is essential, then the contract is terminated (dissoluted) automatically (ex lege, ipso iure) without any action on B’s side (Article 104(1) CO). B can however prevent this consequence if he immediately after the delivery period has expired demands the performance of the contract. If he also sets a period of time for delivery and the if A does not deliver within this period, the contract is dissoluted automatically. If B only demands performance, without setting a deadline and A does not perform within a reasonable period of time, B has the right to terminate the contract by notice. Article 104 CO).
 

14.3.a Termination of the contract:The date of delivery is not essential (article 105 CO)

If the date of delivery is not essential element of the contract (which is more likely in the present case), the expiry of the delivery period has no automatic influence on the validity of the contract. A remains entitled to performance. B is not allowed to terminate the contract immediately, but in under the obligation to fix a reasonable additional period of time for the performance. The additional period of time has the same consequences, as if the date of delivery was essential to the contract. If the A does not deliver the goods within the additional period of time, the contract is terminated (dissoluted) automatically (Article 105).

14.4 a Damages
Under the Slovenian law, a party is liable for damages, arising out of non-performance, or an incorrect performance of a contract (Article 239(2) CO). The term incorrect performance covers the cases of untimely performance and performance with faults (e.g. delivery of a defective machine
). General requirements for contractual liability are the following:

i. violation of a contractual obligation,

ii. the reason for the violation should arise out of the sphere of the party that should perform (fault or risk),

iii. damages

iv. causal connection between the violation of the contract and the damages.

It is important to note, that it is presumed, that the impediment arises out  of the sphere of the non-performing party. A fault (not even negligence) is not a requirement for liability.
 This party is only disculpated, if it can prove, that it was unable to perform its obligation due to an impediment, that occurred after conclusion of the contract that the party could not have prevented, eliminated or avoided (article 240 CO).
  

In the present case is the reason for non-performance within in the stipulated delivery period, the strike at A’s subcontractor. It is generally accepted, that impediments concerning subcontractors are considered to arise out of the sphere of the main contractor, since the latter bears the risk of choice of his subcontractors (‘culpa in eligendo’).
 This means that A is liable for damages, arising out of the untimely performance (or non-performance), unless he can prove, that the impediment was for him inevitable. Whether or not this is the case, depends on many circumstances that are not clear. The relevant questions are especially the following: Is this subcontractor in question the seller or the producer of the goods? Is he the only possible supplier or there has been a choice between several possible producers and/or sellers? Should the possibility of a strike have been taken into account by A, when contracting with the subcontractor?
 Assumed that A is not able to prove the inevitability of the impediment, he is to be held liable for non-performance (or untimely performance, if the contract would be still performed later).

14.5.b Termination of the contract (impossibility)
The power-shortage is a consequence of government intervention. Government intervention is one of the most typical cases of impossibility of performance (‘force majeure’), that is regulated by with Article 116 CO. If the performance of one of the parties to a synallagmatic contract has become impossible due to an event, none of the parties is liable for, the contract comes to an end (is dissoluted) automatically (ex lege, ipso iure). In accordance with Article 240 CO, A will have to prove, that the reason for the impediment does not come from his sphere. 

The contract comes to an end at the moment the performance of one of the parties has become impossible and both parties are released from their contractual obligation.
 If B has already performed part of his obligation (e.g. a downpayment), is he entitled to claim its restitution, in accordance with the rules of unjust enrichment (Article 190 CO). He is not entitled to claim damages. 
15. 

AV (Disclaimer concerning the rights arising from unexpected circumstances; other clauses on unexpected circumstances)

The construction company A agrees to build a double-floor building on B’s ground for the price of 2.000.000 €. In the contract the parties stipulate a disclaimer, which excludes “all the rights of both parties arising from unexpected circumstances”. Two weeks after the construction work has begun a granite rock, which could not have been detected by the parties before conclusion of the contract, is revealed on B’s ground. As a result the costs of the construction increase by 300%.

Can A ask for renegotiation or can he cancel the contract in spite of the disclaimer? 

15.1

A has no right to claim renegotiation of the contract. He can claim annulment, unless B is prepared to pay a price that would be based on the factual costs of the construction.

15.2 Validity of the disclaimer
According to the express provision of Article 115 CO, the parties to a contract can waive the possibility of an action, based on a change of certain circumstances in advance (e.g. at the conclusion of the contract). Such waiver may however not be contrary to good faith (‘Treu und Glauben’), this rule, that was already codified in the Yugoslav Obligations Act of 1978, solved the dilemma in the case law that had not take a firm position as regards the possibility of such waiver.

It should be pointed out, that such a disclaimer is only possible, if it relates to changes of circumstances that are specified by the disclaimer. This means that the party, that is declaring the waiver  should also specify the circumstances, that are subject to the disclaimer.
  In accordance with general principles of Slovenian contract law, a party cannot in advance waive all the possibilities of dissolution or annulment of a contract, no matter for which reasons. Such a disclaimer would mean a too big interference with the waiving party’s freedom to act.
 Therefore, A’s waiver is null and void. In accordance with the rules as to the  partial nullity (Article 88 CO), the contract remains valid unless the void provision was an essential part of the contract (which does not seem to be the case). 

15.3 Change of circumstances
Still, A is not entitled to claim the dissolution of the contract on grounds of the ‘clausula-rule’ (article 112 CO). There has been no change of circumstances that would have occurred after the conclusion of the contract. The rock was there at the moment of the conclusion of the contract, only the parties did not know that.

15.4 Laesio enormis
In Slovenian law is the principle of equal value of performances (iustum pretium, laesio enormis, gross disparity) is declared to be one of the general principles of contract law, that applies to Synallagmatic contracts (Article 8 CO).
 According to the second paragraph of this provision, the statute shall set out the cases in which infringement of this principle shall have legal consequences. This principle is further set out in Article 118 CO. If there was a clear disproportion between the value of the contracting parties’ obligations at the time of conclusion of a bilateral contract, the injured party may request the annulment of the contract, provided that such party did not know neither was obliged to know the disparity between the value of the mutual obligations at the time of conclusion of the contract (Article 118(1) CO). The other party can however ´save´ the contract by offering to supplement the value of its obligation, so that the proportionality is reached (Article 118(4) CO).

The rules regarding laesio enormis, are very similar to the rules regarding mistake. Legal consequences are the same. According to the doctrine, laesio enormis refers to a special case of mistake, namely mistake in the value of performances.
 The rules of Article 118 are specific rules that should be considered, in order to determine, whether or not a mistake regarding the value of the mutual obligations is relevant when a party bases its action for annulment on grounds of mistake.

15.5 Mistake
As set out above (under 13.2), a party is allowed to demand the annulment of a contract, that has been concluded under the influence of mistake, if the mistake relates to (among others) essential characteristics of the object the contract relates to (article 46(1,2) CO).  We can assume, that in this case, next to the mistake regarding the value of performances (discussed under 15.4) also exist a mistake that relates to the characteristics of the object of the contract, i.e. the characteristics (the quality) of the soil, where the construction should take place. According to the facts of the case, the rock could not be detected on beforehand, which means that we have to deal with a case of a mutual mistake.  Consequently, A has the choice between invoking the laesio enormis (Article 118 CO) as a mistake in the value of the performances, and an action on grounds of mistake where he would argue, that the mistake relates to the characteristics of the soil (Article 46 CO). The consequences are however the same. In both cases he can claim annulment of the contract, unless (which is very unlikely) B is prepared to pay a price that would be based on the factual costs of the construction. A is not entitled to claim the adjustment of the price, neither can achieve an annulment, if B is prepared to adjust the price.
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