THE COMMON CORE OF EUROPEAN PRIVATE LAW

Summary of the meeting of the Unexpected circumstances group, 18 July 2003 (Ewoud Hondius)

Participants: Anthony Chamboredon (France), Robert Clark (Ireland), Giuseppe Donatiello (Switserland), Hans Christoph Grigoleit (General Reporter), Carsten Herresthal (Germany), Ewoud Hondius (General Reporter), Luz Martinez (Spain), Mireilla Peletier (Netherlands), Dean Spielman (Luxembourg), Luc Vael (Belgium), Francesco Parisi (law & economics)

Observers: Rilka Dragnera (Netherlands), Cliona Kelly (Ireland), Maria Singerskaya (Russia), Jane Smith (Germany), Francesco Traisci (Italy) and others

Excused: Markus Aarto (Finland), Odavia Bueno Diaz (Spain), Bert Lehrberg (Sweden), Brigitta Lurger (Austria), Laura Macgregor (Scotland), Julio Gomes (Portugal), Simon Wittaker (England), Aneta Wiewiorowska (Poland), Francesco Macario (Italy), Antonio Pinto Monteiro (Portugal), Anastassios Valtoudis (Greece), Juha Pöyhönen (Finland)

1.
Composition of the team

The new members of the group, Giuseppe Donatiello, Luz Martinez and Dean Spielman, are welcomed. Giuseppe Donatiello, with special permission of the General Editors Mauro Bussoni and Ugo Mattei, will contribute a national report for Switzerland, a non-EU jurisdiction. Luz Martinez will co-operate with Odavia Bueno Diaz on the Spanish national report. Dean Spielman is the rara avis in the Trento project: a reporter for Luxembourg.

New documents distributed
Anthony Chamboredon, updated French national report

Mirella Peletier, updated Dutch national report

Luc Vael, cases 4, 7d, 9 & 12

Aneta Wiewiorowska, comment on the questionnaire

The one remaining EU-member jurisdiction missing in the team is Denmark. Participants are invited to submit suggestions for a Danish researcher to the general reporters.

The general reporters will also use their network to find new members for the team in the ten new EU member states. Including ten more national reports may increase the size of the volume considerably. On the other hand, the lack of reported cases in the new member states will probably result in short national reports.

Researchers have been contacted to write specific chapters: on administrative law (Anthony Chamboredon), law & economics (Francesco Paris), legal history (Andreas Thier). It is decided to add an additional Chapter on international instruments, such as the UNIDROIT and the Lando principles, to be written by Hans Christoph Grigoleit.

Anthony Chamboredon asks national reporters to submit to him information as to imprévision in their domestic administrative law.

2.
Finalising the questionnaire
Most of the time is devoted to a discussion of the remaining gaps in the questionnaire. Luc Vael submits a document with several proposals. Of the various proposals as to unexpected profits (Nr. 4) variant a 1 is selected. Anthony Chamboredon agrees to take responsibility for a case on employment (nr. 17), preferable in line with earlier suggestions of Julio Gomes. He undertakes to submit the case to the general editors within three weeks.

The Formula One alternative to the coronation case (nr. 6) is not accepted. National reporters are invited to take into account whether or not the hotel keeper knows about the intention of renting the room, and – upon the proposal of Robert Clark – whether or not the price of the rent has already been paid, in whole or partially. The unforeseeable collective airstrike – Luc Vael’s second variant under d – will be added, however.

Luc Vael’s proposal for a long-term beer supply contract (nr 9) is accepted, subject to some redrafting by the general editors. His proposal for a speculation clause (nr.12) is rejected as being too specific.

A suggestion of Luz Martinez to add a case of sale of a building site and the subsequent refusal of a building permit by the local authority, is not accepted. It is observed that national reporters may report in such cases in their answers of case 6 on government intervention. More in general, national reporters are invited to use the various cases as a point of departure for dealing with cases which in their jurisdictions are important but which are not covered specifically in the cases selected.

Finally, a question still to be answered was where to deal with remedies ( termination, adaptation, renegotiaton). It is decided that this is such an important matter, that it should be dealt with in every answer, not just with regard to a single case.

3.
Style of writing
Anthony Chamboredon reminds the group of the Trento philosophy, and more especially about Sacco’s theory of legal formants: Recall from Trento proposals for a common structure of presentation:

1. origins and basic lines of development of national law on imprevision
2. basic structure and content of current national law

3. summary account on the national law in action

The most essential literature should be indicated and references to sources should be accurate

Comparison in the national reports should be more used

I Operative rules

How the case would be solved by case law

Whether this is or not the solution given by the other formants
Whether all these formants are concordant, synchronically or diachronically

Whether the solution is considered a question of fact or a question of law

See Schlesinger Formation of contracts, Introduction II 5 c bb p. 56

In order to determine the degree to which the solution can be enforced by supreme courts against lower courts, and the impact of judicial precedent.

II Descriptive formants
Indicate the reason for which lawyers feel obliged to give solutions mentioned in level I.

Consistency of the solution with legislative provisions general principles constitutional provisions or is it an historical accident.

Whether the solution is dependent on legal rules and / or institutions outside the private law, such as procedural institutions

How the solution is dogmatically explained.

III Metalegal formants
Other elements affecting the solutions such as policy considerations, economic or social factors, social context and values, structure of the legal process(
The general reporters undertake to familiarise the group with these ideas. In our small group and in the general contract law group meeting it is later suggested that national reports shall not be bound to follow the named principles in a specific form and shall not use separate headings for the different levels.

National reports are at present of varying length. The general reporters will try to arrive at a standard. Small jurisdictions may submit shorter reports, especially if their legal formants are mainly of foreign origin.

The reports will be submitted to a native speaker for English language revision. However, before being submitted a report’s English must be at least of such quality that it is understandable.

It is once again observed that national reports may already contain some comparative observations: ‘Unlike French law, but in accordance with Finnish case law, (’ Upon the issue raised by Robert Clark, it was decided that national reports may also refer to non-EU sources, where appropriate (in his case a recent New Zealand decision).

4.
Time schedule
The following time schedule is approved of:

1 September 2003 

the general reporters will submit to national 

  



reporters the final questionnaire

1 January 2004

national reporters will submit their draft reports

1 June 2004


the general reporters and the authors of specific

 



chapters will submit their draft reports

Mid July 2004


all draft reports will be discussed in Trento

1 September 2004 

all draft reports should be finalised

1 January 2005

English language revision; final editing,

 



manuscript submitted to the publishers

5.
Website
The possible addition of new members to the team poses the practical problem how to give these members access to the various documents produced so far. Three options are discussed: full publication on the internet (Ewoud Hondius), restricted publication on the internet (Carsten Herrestahl) and communication by way of e-mail (Christoph Grigoleit). Dean Spielman submits that he would be unhappy if the outside world would have access to his very provisional answers to the questionnaire. Mirella Peletier adds that the Publishers will not like the text of the book to be freely available on the web. On the other hand, the e-mail suggestion – the present system – is also considered inadequate. Carsten Herrestahl offers to help with establishing a restricted use website, which solution is accepted by the group.

6.
Publication

The group was quite bewildered by the announcement, in the opening general session, of the problems which some teams have had with Cambridge University Press and of the advise to general reporters to consider an alternative publisher, for instance in their home country.

The general reporters will decide the matter balancing the advantage of better visibility when sticking to one common publisher with the need for an efficient and speedy handling of the publication process.

7.
Title of the publication

After the official session, but in the presence – on a terrace in the Via Verdi – of almost all team members, Anthony Chamboredon makes a passionate plea for a change of the title of the project. He proposes ‘Rebus sic stantibus: conditions for a judicial revision of contract in unexpected circumstances?

Marketing considerations are mentioned in favour of this title. There is opposition to this suggestion on various grounds: because the clausula doctrine only covers part of the work, because of the Latin, because of the restriction to only judicial revision as one of the remedies. Therefore, the provisional title which was arrived at in 2002, still stands: “Unexpected circumstances in contract law”, with the subtitle “frustration, imprévision, rebus sic stantibus, Wegfall der Geschäftsgrundlage”

8.
Miscellaneous

Luc Vael distributes part of the ius commune casebook on Contract Law edited by Hugh Beale and others: Chapter 5 on ‘Supervening events in the life of a contract’, which among others deals with unexpected circumstances. Christoph Grigoleit takes the rest of the copies and will send them to group members who were absent in Trento upon their request.

Ewoud Hondius promises to send to the new members the part of the Zimmerman / Whittaker volume on good faith, which deals with unexpected circumstances.

Anthony Chamboredon has a new e-mail address:

Anthony.Chamboredon@droit.univ_Paris5.fr
Short-term tasks for national reporters

- submit names of possible reporters for Denmark and the new EU member states

- provide Anthony Chamboredon with information as to their domestic administrative law on imprévision

Short-term tasks for the general reporters

- use their networks to find reporters for Denmark and the new EU member states.

- familiarise new members with the Trento philosophy

- distribute to new members the unexpected circumstances case in the Trento volume on Good faith.

- finalise the questionnaire, submit the text to a native speaker of English and distribute the questions among reporters.

- establish a website with restricted access

Short-term task for Anthony Chamboredon
- submit to the general editors a labour law case

Short-term task for Julio Gomes

- help Anthony Chamboredon

Short-term task for Carsten Herrestahl

- help the general editors with establishing a restricted access website

Short-term task for Luc Vael
- help the general editors in finalising questions 4 and 9 (proposals already submitted as these minutes have been finalised)

