8 July 2002-07-08

To the members of the Unxpected circumstances group

Dear participant,

It was good to see you in Trento. We think we have made good progress.

Please find enclosed the draft minutes. We would like you to consider them

carefully and send us your amendments over Summer. The minutes entail some

homework for most of us, as you will see.

With best regards,

Hans Christoph Grigoleit                       Ewoud Hondius

Enclosure

THE COMMON CORE OF EUROPEAN PRIVATE LAW

Summary of the meeting of the Unexpected circumstances group, 5 July 2002

(Ewoud Hondius)

Participants: Odavia Bueno Diaz (E), Anthony Chamboredon (F), Henri Dupong

(L), Julio Gomes (P), Hans Christoph Grigoleit (EU) (chair), Carsten

Herrestahl (D), Ewoud Hondius (EU) (chair), Laura Macgregor (SCOT), Mirella

Peletier (NL), Luc Vael (B), Anastassios Valtoudis (GR), Aneta Wiewiorowska

(PL)

Excused: Markus Aarto (FIN), Bert Lehrberg (S), Fransesco Macario (I), Juha

Pöyhönen (FIN), Dean Spielmann (L), Simon Whittaker (ENG)

1. Welcome

Ewoud Hondius welcomes the participants. He thinks good progress has been

made. Most participants have handed in their answers to the five hard-core

cases. Those who have not yet done so, have promised to do so shortly. The

coverage of the subject-matter is already so large, that he thinks another

ten hypotheticals will suffice, instead of the original number of fifteen or

twenty additional cases.

The draft agenda is agreed upon and the minutes of last year's meeting are

approved.

2. Composition of the team

The team is now nearly complete. Three EU member states are still missing:

Austria, Denmark and Ireland. For Austria Brigitta Lurger will be invited -

she has recently published her Habilitationsschift, in which 'Wegfall der

Geschäftsgrundlage' is dealt with at length (EH). Denmark is a problem and

participants are invited to come up with suggestions. In Ireland Robert

Clark has been invited, but not yet responded. Ewoud Hondius will discuss

the matter with him in September, when he is to visit Ireland (EH).

As for Central and Eastern Europe it is decided that further participants

are welcome but will not actively be sought.

Julio Gomes proposes to look for a Swiss participant. Ewoud Hondius reminds

participants that apart from the candidate member states non-EU members were

not to be dealt with, as was decided by the General Assembly, but he

undertakes to raise the matter again. [1]

It is decided that apart from a Chapter on Law & Economics, to be written by

Francesco Parisi, chapters on Legal History  (Roman and Canon Law) and

Administrative Law will be added. The addition of a separate Chapter on

International Contracts will be considered. A German colleague will be

invited for the Legal History Chapter (HCG); a French colleague for the

Administrative Law (EH). [2]

3. Format of five hard-core cases and answers

The format of the five hard-core cases is considered to be satisfactory. The

small number of given facts makes it possible to expand somewhat as to one's

own legal system.

As for the answers, two decisions are arrived at. First, participants will

be given the opportunity to amend their reports in the light of the reports

of other participants, which may throw a new light on the case. Second,

participants are invited where possible to add a comparative perspective:

'Unlike in French law ...', 'As is the case in Scotland...'.

Anthony Chamboredon is disappointed about the purely descriptive nature of

the project. A lively discussion takes place, the gist of which is that a

majority shares the idea that our project should offer thoughts for the

future. Ewoud Hondius argues that this touches the general policy of Trento

project and promises to bring the point to the attention of the General

Assembly. [3]

4. Selection of ten new cases

The main business of the meeting consists in the selection of ten new cases.

The following cases are selected:

1. Macario No. 1 (Hardship due to Extraordinary inflation; hardship

resulting from a foreign currency agreement)

2. Grigoleit No. 5 (Government intervention; post-contractual imposition of a

tax; fait du prince)

3. Grigoleit No. 7 (Government intervention makes use of rented petrol

station impossible) - to be added that A has no opportunity to obtain the

petrol elsewhere

4. Pinto Monteiro IV (Hotel reservation; individual purpose of the visit

frustrated; general safety endangered) to be added (c) coronation case. Luc

Vael and Julio Gomes will submit further proposals for additional

sub-categories. (JG, LV).

5. Peletier III (Shop rental; unexpected business environment in shopping

center).

6. Unexpected profit: new case, to be submitted by Luc Vael (LV)

7. Hardship clause: new case, to be submitted by Anastassios Valtoudis (AV)

8. Labour law case, new case to be submitted by Julio Gomes (JG)

9. Separation of property, Grigoleit 13,
to be reviewed by JG
10. Iraq ban, Grigoleit 10, to be reviewed by Laura Macgregor (LM)

11. Speculation-clause-case, to be submitted by Luc Vael (LV)

It is also decided to add to case 4 (petrol station) the question whether A

may dispose of his rights beforehand and to include the question whether or not there may be an obligation to renegotiate in good faith.
Participants who have undertaken to submit additional cases are requested to

do so at their earliest convenience, but anyway no later than 1 September

2002.\

5. Contents of the introductory chapter/background

Hans Christoph Grigoleit will draft a model introductory chapter on 
background concepts. It is decided to mention competing doctrines, such as mistake,

impossibility, interpretation, invalidity/supervening invalidity due to unfairness of terms (e.g. § 36 Nordic Contracts Act), good faith, abuse of rights, cause, unjustified enrichment, and statutory regulation on particular unexpected circumstances  (only the most important ones).

It is further decided that where relevant participants will mention to what

extent general principles are of importance (see the Finnish report).

6. Name of the project

After some discussion, two names are suggested for the project: 'Unexpected

circumstances'(HCG) and 'Change of circumstances' (EH). The former is

supported by a majority and is accepted as the provisional name of the

project. Laura Macgregor suggests to add '.... In contract law'.

There is agreement that a subtitle may be useful. Two options are discussed.

One is Luc Vael's suggestion of last year: either 'Non-fullfillment of

expectations due to a change of the contractual framework' or 'Flexibility

of contractual obligations. The other is Ewoud Hondius' suggestion to use a

number of internationally known keywords: 'clausula rebus sic stantibus,

frustration, imprévision, Wegfall der Geschäftsgrundlage'. The latter

suggestion is supported by a majority of participants.

Participants are reminded that in their future contacts with the Trento

secretariat, they should mention that they are 'active participant' in the

unexpected circumstances group. The use of various labels, such as

'frustrations' and 'change of circumstances', over the past year already led

to bewilderment - and some frustration - at the secretariat, which did not

perceive that these labels referred to the same group.

7. Author's guidelines

It is decided that the two topic editors will issue authors' guidelines

before 1 September 2002. These should enable participants to finalise their

answers to the five hard-core cases this autumn. Luc Vael will submit to the

topic editors the authors' guidelines for the Precontractual liability

volume, which may serve as a model.

8. Internal communication   

It would be useful to have a website for internal - and external? -

communication. The topics editors will explore the publicities (HCG, EH).

In the meantime, e-mail will be used. All participants are requested to

report their e-mail address to Hans Christoph Grigoleit, who will distribute the addresses among the group.
9. Timetable

National reporters:

1 January 2003             final answers to the fire hard-core cases

1 June 2003                 provisional answers to remaining cases

1 January 2004             final answers to remaining cases

                                     provisional general observations 

1 June 2004                 final general observations

Topic editors:

1 September 2002            authors' guidelines

1 January 2003            fine-tuning of remaining cases

1 June 2003                 provisional general part (first five cases)

1 January 2004            provisional general part

1 June 2004                 final general part

Special chapters:

1 June 2003                 historical chapter

                                    administrative law chapter

1 January 2004            law & economics chapter

10. Miscellaneous

Luc Vael points to the Chapter on Unexpected circumstances in the Van Gerven

sourcebook on Contract Law edited by Hugh Beale. He promises to send

participants a copy of the chapter (LV). He asks whether the same is

possible with the cases on unexpected circumstances in the Zimmermann/

Whitaker volume on Good Faith in the Trento project. Ewoud Hondius points

out that he has already sent out copies to the then participants last year,

but he promises to send a copy to those participants who so require (EH).

  _____  

[1] In the General Assembly, Ugo Mattei declared that adding a Swiss

participant to the group would be acceptable. Meanwhile Ewoud Hondius has

invited Giuseppe Donatiello (Genève).

[2] After the group session Anthony Chamboredon has accepted to write the

Chapter on Administrative Law.

[3] At the General Assembly, James Gordley pointed out that in his volume on

Enforceability of promises there is a final Chapter, which precisely offers

thoughts for the future.

