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I. Historical Introduction

Lithuanian private law system is a typical Civil Law system, based on Roman Law traditions. Like private law systems of majority of the countries of the continental Europe, Lithuanian private law was and is codified. 
The first known Lithuanian written source containing provisions on contract law is the Code of Laws of 1468, known as the Code of King Casimir or Restatement of Laws of Casimir. However, the most famous sources of Lithuanian law, which among other provisions include the provisions on contract law as well, were the distiguished Lithuanian Statutes of 1529 (First Lithuanian Statute), 1566 (Second Lithuanian Statute) and 1588 (Third Lithuanian Statute). The Third Lithuanian Statute of 1588 was in force in the largest part of Lithuania for more than 250 years – until 1840, when it was replaced by Russian Legislation. All three Lithuanian Statutes held many provisions on contract law. E.g., Articles 1-31 of the Third Lithuanian Statute provided the detailed provisions on the contracts of sale, donation, lease, pledge, rules on the formal requirements of contracts, proof of obligations, etc.

After restoration of Independence in 1918, due to the historical reasons, the reception of 4 different legal systems of Civil Law took place in 1918: in the largest part of the territory of Lithuania the Russian civil legislation of 1840 was applied; in the territory, located on the left side of the river Nemunas Civil Code of France of 1804 was applied; in Klaipeda region the German BGB was applied, in Palanga and Zarasai regions – Restatement of the Civil Laws for Baltic provinces.

During the Soviet period (1940-1990) the former legal system in Lithuania was replaced by the Soviet legal system. From 1940 until 1964 the Civil Code of Russian Federation of 1922 was applied in Lithuania. In 1964 the Lithuanian Civil Code was adopted. However, due to the system of centralization, this Civil Code was a copy of the Civil Code of the Russian Federation. The amended in 1994 the Civil Code of 1964 remained in force until July 1, 20011.

On July 18, 2000 the Parliament of Lithuania has adopted a new Civil Code of Lithuania. It has entered into force on July 1, 20012. 

The rules of Contract Law are concentrated in the Book 6 “Law of Obligations”. This Book consists of 1018 Articles and is divided into four Parts. Part One deals with the general questions of the Law of Obligations (Articles 6.1 – 6.151). Part Two establishes general provisions of the Law of Contracts (Articles 6.154 – 6.228). This Part was prepared on the basis of the UNIDROIT Principles of International Commercial Contracts. Part Three regulates civil liability (contractual and liability in tort – Articles 6.245 – 6.304). Special Chapters on the administration of the affairs of other persons and on the obligations regarding unfair enrichment are also included into this Part. 


Part Four (Articles 6.305 – 6.1018) establishes specific types of contracts: sale, gifts, lease, financial leasing, use, carriage, loan, franchising, insurance, factoring, construction, services, etc.



As the new Civil Code is in force only 4 years and the rules of the new Civil Code have no retroactive force, there are only a few leading cases of the Supreme Court in applying new contractual rules. Because of this reason this Report is mainly based on the new doctrine of Lithuanian Civil Law which is elaborated in the Commentary of the Civil Code. 

II.  Principle of pacta sund servanda and exceptions from it
The new Civil Code clearly establishes the principle of pacta sund servanda3. According to Article 6.189 of the Civil Code, a contract which is formed in accordance with the provisions of laws and is valid has the force of law between its parties. The contract binds the parties not only as to what it expressly provides, but also to all the consequences deriving from its nature or determined by laws. A contract must be performed by the parties in a proper way and in good faith (Art. 6.200). None of the parties may unilaterally refuse performance of his own obligation or modify the conditions of performance thereof, except in the cases provided for by laws or a contract (Art. 6.59).

However, there are several exceptions to the principle of pacta sund servanda. First of all, Article 6.204 of the Civil Code provides an institute of changed circumstances, or doctrine of clausula rebus sic stantibus.

The other exceptions to the principle of pacta sund servanda are institutes of nullity of contract because of mistake or fraud, impossibility of performance, force majeure, gross disparity of the parties, etc.

(A) Changed Circumstances

 According to Article 6.204, the performance of a contract is considered obstructed under such circumstances which fundamentally alter the balance of the contractual obligations, i.e. either the cost of performance has essentially increased, or the value thereof has essentially diminished. In the event where the performance of a contract becomes obstructed, the aggrieved party has the right to make a request to the other party for the modification of the contract. Such request must be made immediately after the occurrence of obstructions and the grounds on which the request is based indicated therein. The request for modification of the contract does not in itself entitle the aggrieved party with the right to suspend performance of the contract. Where within a reasonable time the parties fail to reach an agreement on the modification of the contractual obligations, any of them may bring an action into a court. The court may dissolve the contract and establish the date and terms of its dissolution or modify the conditions of the contract with a view to restoring the balance of the contractual obligations of the parties1. 

(B) Mistake 

The grounds for absolute or relative nullity of a contract are provided by the Book 1 of the Civil Code (Articles 1.78-1.96 ). There are several grounds for the anullement of  a contract – mistake, fraud, duress, violation of good morals or public policy, incpacity, etc. According to Article 1.90 a contract resulting from the consent given by an essential mistake may be declared void within the judicial procedure on the person’s whose consent is vitiated action for its voidness.


 A mistake is an erroneous assumption of the essential facts of the transaction that existed at the moment of the transaction forming. A mistake is essential where the error relates to the nature, object or any other essential conditions of the contract itself, or the civil legal status of the other contracting party or any other circumstances, and where a person of normal diligence and attentiveness would not have made the transaction in a similar situation or would have made it on essentially different terms if he had known the real state of events. A mistake is likewise essential if both contracting parties are mistaken, or an error of one party induced the other party to err without the former’s intention to deceive, or if one party was aware or should have been aware of the mistake committed by the other party and the requirement addressed to the mistaken party to perform the transaction would contradict to the principles of good faith, justice and reasonableness. A mistake resulting from the expression or transmission of a party’s will is deemed to be a mistake committed by that party himself.


However, a mistake may not be considered essential if caused by gross negligence of the mistaken party, or induced by circumstances the risk of which was taken by the party upon himself or if, taking into account the concrete circumstances, the risk of mistake falls on that party in particular1.


The mistaken party also cannot claim for the annulment of a contract where his rights and interests may be adequately protected by invoking other remedies (Part 7, Art. 190), e.g. there is a possibility for the modification of certain contract terms on another legal basis, e.g. by realising a possibility to modify certain contractual terms on another legal basis, e.g. on the basis of gross disparity of parties (Art. 6.228)2 .


 In the event of annulment of a transaction formed under the influence of an essential mistake, the provisions on restitution are applied (Part 2, Art. 1.80). The party upon whose action the transaction is declared void, in addition to the annulment, may also claim from the other party compensation for the expenses incurred or the damage to his property or loss thereof if this party proves that the mistake was caused by the fault of the other party. Where it is not proved, the party on whose action the transaction is declared void is bound to compensate to the other party the expenses incurred as well as the damage to his property or loss thereof.

(C ) Impossibility of Performance

 The impossibility of the performance of a contract must be absolute. There are two kinds of impossibility of performance of an obligation: innitial and supervening impossibility. If the performance was impossible from the beginning of the obligation, there can be no obligation and no contract. Article 6.3 of the Civil Code clearly establishes the principle of  impossibilium nulla obligatio est. 


Where in the event of supervening impossibility, there is a valid contract, the consequences of such impossibility depend upon the imputability or non-imputability of the impossibility of performance to the parties.
 Where the performance of an obligation that arises from a bilateral contract has become impossible for the cause not imputable to any of the parties, while neither laws, nor a contract provides otherwise, none of the parties may require each other performance of the contract. In such case, each party has the right to claim restitution in kind without the corresponding counter-performance.


Where the performance of an obligation that arises from a bilateral contract has become impossible because of a circumstance imputable to this party himself, while neither laws nor a contract provides otherwise, the other party may revoke the contract and claim restitution in kind (to return everything that was performed), also to compensate damages incurred by the non-performance of this obligation. 


 Where the performance of an obligation that arises from a bilateral contract has become impossible due to circumstances imputable to the other party, the first party has the right to demand from the other party performance of the obligation and compensation of damages, including what has been accumulated due to the impossibility to perform the obligation (Art. 6.62)


According to Article 6.127 of the Civil Code the supervening impossibility of performance which cannot be imputed neither to the debtor, nor to the creditor constitutes a ground for the extinguishment of the obligation. An obligation is extinguished when its performance becomes impossible as a consequence of superior force which is not imputable to the debtor. An obligation extinguishes upon these grounds only in that event if the superior force arose before the obligation was violated by the debtor. The burden of proof of a superior force falls on the debtor. In the event where the performance was rendered impossible only in part, the debtor is discharged from the obligation upon performing that part, the performance of which is still possible. The debtor in a bilateral contract who has been released by impossibility of performance is bound to return all the benefits which he has received from the other party, and he has not the right to claim performance of the remaining part of the unperformed obligation of the creditor in accordance with the contract.

(D) Force Majeure 

Absolute or objective impossibility must be distinguished from force majeure. Impossibility is the ground for the extinguishment of the obligation. Force majeure is a ground for the realise of the debtor from the obligation to compensate damages for non-performanace. However, in many cases force majeure at the same time constitutes the imposssibility of performance, e.g. where the event of force majeure is of a permanent nature.

 According to Article 6.212 of the Civil Code, a party is exempted from civil liability for non-performance of a contract if he proves that the non-performance was due to the circumstances which were beyond his control and could not have been reasonably expected by him at the time of the conclusion of the contract, and the arising of such circumstances or consequences thereof could not be prevented. A superior force (force majeure) does not include such circumstances as the absence of goods needed for the performance of the obligation in the market, or lack of the necessary financial resources on the part of the party, or violation of their own obligations committed by the contrahents of the debtor. 


According to this definition, there are four necessary elements of  force majeure: the existance of an irresistible event which makes the objective impossibility of the performance of a contract; the impossibility of imputation of this event to the debtor; the debtor’s impossibility to escape this event or its consequences; the unforeseeability of this event by the party at the moment of formation of the contract.  


In the event where the impedimental circumstance is temporary, the non-performing party is exempted from liability only for such a period which is reasonable taking in regard the effect of that impedimental circumstance on the performance of the contract.


The party who failed to perform a contract is obliged to inform the other party about the arising of an impedimental circumstance and its influence on the possibility to perform the contract. In the event where the notice is not received by the other party within a reasonable time after the non-performing party became or should have become aware of the impedimental circumstance, he is bound to compensate for damages resulting from the non-receipt of the notice.


(E) Gross Disparity of Parties 

According to Article 6.228 of the Civil Code, a party may avoid from a contract or a separate term thereof if at the time of the conclusion of the contract, the contract or its term unjustifiably gives the other party excessive advantage. In such cases, among other circumstances, regard must also be paid to the fact that one party has taken unfair advantage of the other's dependent position, or of the other party's economic difficulties, urgent needs, or of the latter's economic weakness, lack of information or experience, his inadvertence or inexperience in negotiations. Regard must also be taken of the nature and purpose of the contract. Upon the request of the party entitled to claim for invalidity of a contract or a separate term thereof on the grounds enumerated above, a court may revise the contract or its terms and adapt them respectively in order to make the contract or its separate term meet the requirements of fairness and reasonable standards of fair dealing practices. The court may modify the contract or a separate term thereof also on the request of the party who has received a notice of the refusal from the contract if this party upon receiving the notice has immediately informed the other party about his request into the court, and the latter still has not refused from the contract.1

(F) Nullity of contracts made by a party whose consent was obtained by fraud, extorted by duress, economic pressure or induced by real threatening, likewise of a transaction made by the malicious agreement of a agent of one party with the other party, or a transaction entered into because of abusive circumstances
Article 1.91 of the Civil Code provides for the opportunity to declare null and void a contract if a party, on entering into a contract by reason of necessity, assumed obligations under unfair conditions. For application of this norm several facts must be proved by the plaintiff – the disadvantaged contracting party: state of necessity, causal relation between the entry into contract and state of necessity; serious disproportion between rights and duties of the parties, i.e. the fact that a contract is advantageous for the defendant and extremely disadvantageous for the plaintiff.

On the ground of the same Article a contract may be declared voidable by a court on the action of the aggrieved party if it was entered into due to fraud, duress, economic pressure or real threatening, or if it was formed by a malicious agreement of the agent of one party with the other party. 

(G) Principles of Justice, Reasonableness and Good Faith and Filling of the Gaps of a Contract
Article 1.5 of the Civil Code requires that if laws or an agreement between the parties provide for certain issues to be decided by a court according to its discretion, the court must act in accordance with the principles of justice, reasonableness and good faith. In any case interpreting and applying laws, the court is guided by the principles of justice, reasonableness and good faith. The above mentioned Article allows the court when deciding contractual disputes to modify contratual terms and to reach the reasonale and faith balance between the interests of the both parties. Such modification of the contract is possible in the event of interpretation of contract. E.g., Article 6.195 of the Civil Code provides that where the parties have left without being discussed certain conditions, which are necessary for the performance of a contract, such gaps in the contract upon the demand of one of the parties may be eliminated by a court in determining appropriate conditions by taking in regard non-mandatory legal norms, the intentions of the parties, the purpose and essence of the contract, the criteria of good faith, reasonableness and justice.

Filling of the gaps of a contract is also possible on the basis of the doctrine of  implied contract terms. According to Article 6.196 of the Civil Code there are two kinds of contracts conditions - express or implied. The implied conditions follow from the essence and purpose of the contract, the nature of relationships established between the parties, the criteria of good faith, reasonableness and justice. So the court, when interpreting a contract, may establish the implied contractual term on the  basis of the above mentioned criteria.

(H) Surprising Standard Conditions of Contracts

Another exception from the principle pacta sund servanda is the institute of surprising contract terms in the event of contracts of adhesion. According to Article 6.186 of the Civil Code, no surprising condition contained in a standard condition contract is effective, i.e. such condition that the other party could not reasonably expect to be included in the contract. Standard condition is not considered to be surprising if it was expressly accepted by the party when it was duly disclosed thereto. In determining whether a condition is of surprising character, regard must be taken of its content, wording and form of expression.


A party who enters into a contract of adhesion where the standard conditions are drawn up by the other party has the right to claim for dissolution or modification of that contract in the event where, even though the standard conditions of the contract are not contrary to the law, they exclude the party's rights and possibilities that are commonly granted in a contract of that particular class, or exclude or limit civil liability of the party who prepared the standard conditions, or establish other provisions which violate the principle of equality of parties, cause imbalance in the parties' interests, or are contrary to the criteria of reasonableness, good faith and justice. 

(I) Unfair Contract Terms in Consumer Contracts

The European Union Directive No 93/13/EEC on Unfair Contract Terms in Consumer Contracts was incorporated into the Civil Code as its Article 6.188. In the event where a court declares a certain condition (conditions) of a contract not fair, it has no effect from the moment when the contract was formed while the remaining conditions of the contract continues to be binding on the parties, providing that a further performance of the contract is still possible after the elimination of the unfair condition. The non-excaustive list of the unfair conditions in consumer contrcats is provided by Part 2 of  Article 6.188 of the Civil Code.

III. Questionnaire: Unexpected Circumstances

(Hard Core Cases marked by *)

I. Equivalence of exchange is distorted

1. (*1) AC (~Canal de Craponne: Long-term contract, “regular” inflation/price-increase)

Early in the 20th century, the farmers A and B enter into a contract under which A promises to build and maintain an irrigation channel; B is entitled to draw off water at a fixed price. The contract is concluded for an unlimited period of time. Almost 100 years later, A’s successors ask for an increase in the price arguing that due to inflation and a rise in the cost of maintenance as well as labour the agreed price has become completely inadequate.

Is the claim of A’s successors justified? Are they, alternatively, entitled to terminate the contract?

First of all, it must be emphasized, that the above mentioned contract is not a contract of a strictly personal (intuitu personae) character. If a contrcat is not strictly personal, Article 6.190 of the Civil Code is applied. According to this Article, upon the death or liquidation of one of the parties, the rights and duties arising from a contract pass to his heirs (successors) if it is permitted by the nature of the contract, laws, or the contract itself. So, the contract shall have the force of law for A’s successors (Art. 6189). Accroding to Part 4 of Article 6.223 of the Civil Code, a refusal of one party to perform the contract in part or in whole may be effected only in cases provided for by laws or the contract. As the contract does not provide such possibility, A’s successors are bind by the contract. 


The contract concerned has created a monetary obligation between the parties. One of the peculiarities of the monetary obligations is the principle of nominalism established by Part 6 of Article 6.873 of the Civil Code. The essence of this principle - an obligation to pay a sum of money must be performed at its nominal value, unless a contract or law provides otherwise. The principle of nominalism means, that the ordinary („regular“) inflation has no effect for the rights and duties of the parties to the obligation. So, ordinary („regular“) inflation is not considered to be a  changed circumstance according to the meaning of Article 6.204 of the Civil Code, because:

a) the ordinary („regular“) inflation could be always reasonably foreseen by the contracting parties, and 

b) the risk of the ordinary („regular“) inflation is always assumed by the parties.

However, A’s successors may ask for the modification of the contract and for increase in the price on the basis of the principles of good faith, justice and reasonableness. According to Article 6.223 of the Civil Code a contract may be modified by an agreement of its parties. On the demand of one of the parties, a court may modify the contract by its judgement under the request of either party. An action for modification of a contract may be brought only after a refusal of the other party to modify the contract, or if no notice upon proposal to modify the contract is received within thirty days unless a different procedure of modification is established by laws or the contract.  If the court decides, that the above mentioned situation violates the principles of good faith, justice and reasonableness, the court shall increase the price under the request of A’s successors. In my opinion, the principles of good faith and justice require modification of the price.

As the contract was concluded for the unlimited period of time, A’s successors alternatively are entitled to terminate the contract on the basis of Article 6.199 of the Civil Code according to which a contract for an indefinite period of time may be cancelled by either party, provided the party gives a notice about his intention to terminate the contract to the other party a reasonable time in advance unless otherwise provided for by laws or a contract.
2. FM (Hardship due to extraordinary inflation; hardship resulting from a foreign currency agreement)

(Extraordinary inflation) A receives a loan from the B-Bank. Under the agreement, the interest rate is fixed at 10 percent for five years. In the last 20 years before the agreement, the rate of inflation had been relatively stable within a range of one to six percent. In the third year after the conclusion of the agreement, the economic situation begins to destabilize and inflation rises quickly to 50 percent. 

B-Bank asks for renegotiation and adjustment of the contract.


In this case Article 6.204 on the changed circumstances must be applied, because the extraordinary inflation fundamentally alters the balance of the contractual obligations. However, the B-Bank will be obligated to prove that:

a) the extraordinary inflation occured after the conclusion of the contract; 

b) the B-Bank could not reasonably foreseen the extraordinary inflation at the time of the conclusion of the contract;

c) the risk of occurrence of the extraordinary inflation was not assumed by the B-Bank. 

In the event the B-Bank proves these circumstances, he is entitled to request modification of the contract or alternatively – to terminate the contract on the basis of Article 6.204. 

(Variation: foreign currency agreement) The loan agreement between A and the B-Bank provides for repayment and interest in a foreign currency. In the last 10 years before the agreement, the relevant exchange rate had been relatively stable within a range of 20 percent. Subsequently, the national currency devaluates by 80 percent as compared to the foreign currency. 

A asks for renegotiation and adjustment of the contract.

In this case a monetary obligation exists. According to Part 6 of Article 6.873 of the Civil Code an obligation to pay a sum of money must be performed at its nominal value, unless a contract or law provides otherwise.1 As the contract does not provide the so-called „foreign currency exchange clause“, the contract in principle is binding. It could be presumed that a parties in such a cases have assumed the risk of the devaluation of the national currency. 


However,  A (expecially, if A is a consumer) may try to invoke Article 6.204 on the changed circumstances and he may succeed, if he proves that: 

a) the possibility of such a gross devaluation of the national currency could not reasonably have been foreseen by him at the time of conclusion of the contract; 

b) the risk of such a gross devaluation of the national currency was not assumed by him.

3. HCG (Government intervention; post-contractual imposition of a tax)

A and B enter into a contract under which A promises to supply 120,000 liters of industrial spirit to B. Subsequently, a statute is enacted by which an alcohol tax is imposed on the sale of industrial spirit. The tax statute provides that the seller has to pay the tax. The tax is so high that it even exceeds the price that A and B have agreed upon. 

Is A entitled to recover compensation for the additional costs or to cancel the contract?

Yes, A is entitled to ask modification of the price of the contract or termination of the contract on the basis of Article 6.204, because the Government intervention fundamentally alters the balance of the contractual obligations. However, A will be obligated to prove that:

 a) the Government intervention occured after the conclusion of the contract; 

 b) such Government intervention could not have reasonably foreseen at the time of the conclusion of the contract;
c) the risk of occurrence of such Government intervention was not assumed by A. 

If A proves these circumstances, he is entitled, as it was said already, to request modification of the contract or alternatively – to terminate the contract on the basis of Article 6.204. 

4. LV (Unexpected benefit)

B leases business premises from A for a fixed period of 15 years. Shortly after conclusion of the contract, the character of the area changes strongly and unexpectedly: a military airport located nearby is shut down and an enormous amount of public funds is invested in the area (infrastructure, etc.). As a consequence, B´s business soars and his profits are 500% of what he could reasonably have expected. By the same token, the rental value of comparable business premises in the same area rises to 500% of the amount A and B have agreed upon. A claims that the leasing price is to be adjusted accordingly or, alternatively, that the agreement is to be terminated.

Is A´s claim justified?


The lease contract is governed not only by the rules of the General Part of the Contract  Law, but by the special rules established by Articles 6.477-6.536 of the Civil Code as well. Part 5 of Article 6.487 of the Civil Code provides that unless otherwise provided for by the contract of lease, the lease payment may be changed by agreement of the parties within the periods agreed between them, but not more often than twice a year if laws do not foresee differently. So the modification of the leasing price could be possible only in the event if such possibility is provided by the contract. Assuming, that the contract does not provide such possibility, A’s claim to adjust the leasing price has no legal basis, because the above mentioned situation is not covered by Article 6.204 on changed circumstances.

The possibility to terminate a lease contract is limited, because the law protects the weaker party – a lessee. According to Article 6.4 of the Civil Code the lessor has the right to bring an action into a court for the dissolution of a contract of lease before the end of the period of time, if: 


1) the lessee uses the thing in violation of the contract or not according to the designation of the thing;


2) the lessee intentionally or through negligence worsens the state of the thing;


3) the lessee fails to pay the payment of lease;


4) the lessee fails to perform capital repair in those cases where the laws or the contract obligate him to do so;


5) if exist other grounds provided for by the contract of lease.



Accordingly,  A has no right to terminate the contract on the basis of unexpected benefit, if such ground is not provided by the contract.
II. Recipient’s use of contractual goods or services, etc. is substantially affected

5. (*2) LV (Renovation of cellar becomes useless due to destruction of the rest of the building)

A agrees to refurbish B’s cellar into a wine-cellar. The work is scheduled to start one month after the agreement. Before the work has started, B’s house is completely destroyed during a heavy summer storm. However the cellar of the house remains fully intact. B immediately informs A and asks him not to perform. A insists on the agreement. He argues that B’s cellar is still intact, that he has reserved two weeks to perform the work and that he has already purchased the necessary materials.

Is B obliged to pay the contract price or, alternatively, to compensate A for his losses?


The above mentioned situation falls under legal regulation of Articles 6.644-6.671 of the Civil Code which establishes the specific contract – building (construction) contract. As the cellar remains fully intact, the situation referred above may not be qualified neither as impossibility of performane, nor as force majeure, because the performance of the contract by the contractor is still possible. 


According to Part 4 of Article 6.658 of the Civil Code, in the event of emergence of important reasons, the customer has the right at any time before the work is completed to revoke the contract at the same time effectuating payment to the independent work contractor for the performed part of the work and compensating the damages caused by the dissolution of the contract, including into damages the economies received by the independent work contractor due to the dissolution of the contract. This rules allows B to terminate the contract. As the work has not been started, A has not the right to demand the contract price. The compensation of damages incurred by the contractor is possible only in the event of the fault of customer for the termination of contract. Because B has the serious reason for the termination of a contract and is not liable for the summer storm, there is no fault on the side of B. The summer storm in the respect of B’s civil liability ought to be  qualified as force majeure, so B is not liable for the damages incurred by A (Art. 6.212). 

6. HCG (Government intervention makes use of rented gas station impossible)

A leases a petrol station from B. Due to outbreak of war, the government confiscates all petrol in that area and it is impossible for A to obtain petrol from any source. As a result, A can make no use of the petrol station. He stops the payment on the lease.

Is A’s refusal to pay the rent justified?


Yes, A’s refusal to pay the rent is justified and A is entitled to termination of the contract. The Government intervention indicated above could be qualified as the changed circumstance which fundamentally alters the balance of the contractual obligations. However, A will be obligated to prove that:

a) the Government intervention occured after the conclusion of the contract; 

b)  the Government intervention could not reasonably be foreseen at the time of the conclusion of the contract; 

c) the risk of occurrence of the Government intervention was not assumed by A. 

If A succeedes in proving these sircumstances, he is entitled to request modification of the contract or alternatively – to terminate the contract on the basis of Article 6.204. Such conclusion is also supported by the court practive. In one of civil cases the Supreme Court has ruled, that the lessee is entitled to terminate the lease contract, if the lease contract becomes useless for the lessee after its conclusion.1 
7. PM (Hotel reservation: individual purpose of the visit frustrated; general safety endangered; coronation case)

A booked a room at B’s hotel, but:

a) the exhibition he wants to visit is cancelled at the very last moment.

b) a terrorist movement declares that it is to launch a campaign against tourists in that town.

c) an unforeseeable strike of airport personnel prevents A from travelling at the specified time to the city where the hotel is located.
d) the coronation procession scheduled at the respective date is cancelled. The room has a view to the street, on which the procession was supposed to take place. Due to the extraordinary event, the agreed price is ten times higher than the regular price.

Is A entitled to cancel the reservation?


a) booking of the room in the hotel means the conclusion of the mixed contract, which has the features of two kinds of contracts – the contract of lease and the contract of services. According to the Part 1 of Article 6.721 of the Civil Code, the client, i.e A, has the right to unilaterally terminate the contract even though the provision of the services by the provider is already in progress. In this case the client is bound to pay to the provider of services part of the agreed price in proportion to the services rendered and to pay other reasonable expenses made by the provider of services for the purpose of the performance of  the contract before the date of receipt of the notice of  termination of the contract from the client.

a) So, in the event of (a), A is entitled to cancel the reservation, but he must compensate reasonable expenses of B’s hotel. Visiting of the exhibition was the sole motive of A for the entry into contract. This motive was not known for B’s hotel, and the performance of the contract by A is still possible without any complications. So, A is bind by the contract and is liable for the non-performance.


b) In the event of (b) A is entitled to cancel the reservation and is not liable for damages, if he proves that the threat of terrorist attack is serious. Serious threat to the life, including serious threat of terrorist attack, is an event of force majeure (Art. 6.212)1.  


c) In the event of ( c ) A also is entitled to cancel the reservation. The strike of airport could be qualified as an event of force majeure, if A proves, that there was not any other transport means to reach the hotel in due time.  In such case A is not liable against B’s hotel. 


d) In the event of (d) there is a situation of changed circumstances, if the view of coronation procession was the only one purpose of the reservation of the hotel room and this purpose was known to the hotel. In such case the contract under discussion could be qualified as the contract which created a conditional obligation and the rules on conditional obligations ought to be applied (Art.6.30-6.32). Until the suspensive condition – coronation procession - is not fulfield, B’s hotel can not require the performance. Because it is clear, that this suspensive condition may not be fulfied and there is no fault on  A’s side for such non-fulfilment, in this case A is entitled to cancel reservation and is not liable against the hotel. In such case the obligations of the parties extinquish without incurring any libiality for non-fulfilment of the suspensive condition.

8. MP (Shop rental: unexpected business environment in shopping center)

A is the owner of a bookshop. He contracts with B for the rent of business accommodation in B’s shopping center. The fixed period of the lease is 5 years. The shopping center has just been built and a large part of the accommodation is still unoccupied. Both parties expect at the time of contracting that a variety of shops (hotel and catering trade, retail sale) will settle down. One year later almost all accommodation is rented, but ¾ of the shopping center consists of restaurants and cafes. For that reason most potential customers visit the shopping center after A closes the doors of his bookshop.

Is A entitled to cancel or to renegotiate the contract?


According to Article 6.498 the lessee has the right to bring an action to a court for dissolution of a contract of lease before the end of the period of time, if: 


1) the lessor fails to carry out the repair he is obliged to;


2) the thing by virtue of circumstances for which the lessee is not liable becomes not fit for use;


3) the lessor fails to transfer the thing to the lessee or hinders the use of the thing in accordance with its designation and the conditions of the contract;


4) the thing transferred has defects which were not stipulated by the lessor and were unknown to the lessee and which render the thing impossible to be used in accordance with its designation and the conditions of the contract;


5) there exist other grounds provided for by the contract of lease.


Part 5 of Article 6.487 of the Civil Code establishes that unless otherwise provided for by the contract of lease, the lease payment may be changed by agreement of the parties within the periods agreed between them, but not more often than twice a year if laws do not foresee differently.


So, if the contract does not provide for the possibility of the adjustment of leasing price or the termination of the contract because of the change of marketing opportunities, the answer will be negative, i.e., in the analised event A is not entitled to cancel or to renegotiate the contract.
9. LV (Long-term supply of beer; beer sales are far below expectations)
A is the landlord of a bar. He enters into an exclusive supply agreement with the beer brewery B for a fixed period of 15 years. Pursuant to the contract, A is obliged to accept and pay a specific quantity of beer on a monthly basis, while he is allowed use technical equipment and furnishings owned by B. Consumption of beer, however, remains far below expectations. The bar is well attended but the “B-beer” is unpopular amongst customers of A’s bar. A requests adjustment or termination of the agreement.

Is A´s claim justified?


According to Article 6.801 of the Civil Code the exclusive supply agreements must correspend to the mandatory requirements of the competition law. So, the answer to the given question will depend on the application and interpretation of competition law. In any case, the above mentioned clause in the long term contract substantially limits the private initiative and businees freedom of A., and this is the reason because of which the said clause may be declared null and void as contradicting to good morals and public policy (Art. 1.81). 

10. HCG (Export ban)
Firm A purchases technical equipment which is to be produced by firm B. The parties know that firm A plans to resell the equipment to Iraq. At the time of contracting, exports to Iraq are illegal but the parties expect that the status quo will change until the time of delivery. The parties are aware that the equipment can only be sold to Iraq at a reasonable price. When firm B has completed production and offers delivery, exports to Iraq are still illegal and no change is in sight. Firm A refuses acceptance and payment.

Is A’s refusal of acceptance and payment justified?

The A’s refusal to accept and pay is not justified. This situation may not be qualified as a change of circumstances, because export ban existed at the moment of the conclusion of the contract and this fact was known to A. On the other hand, A has assumed the risk of the circumstance indicated above. So, A is under the duty to perform the contract and will be liable for non- peformace, because this situation does not correspond to the criteria of force majeure as well. 

III. Frustration of specified purposes (other than I or II)
11. (*3) PM (Use of real estate by transferee does not comply with the expectations of the transferor)

A sells his family house to B at a price far below its market value. Both parties assume that B would dedicate the house to cultural purposes only. However, this assumption was not inserted into the contract as an explicit condition. B changes his mind and gives it to one of his daughters instead.

Is A entitled to ask for the difference between the agreed price and the market value or, alternatively, to reclaim the house?

The above described situation does not fall under the notion of changed circumstances. There are two possible solutions of this case. Firstly, if A proves, that there was an implied condition in the contract regarding the purpose of the use of house, the transfer of the house by B to his daughter shall constitute the breach of contract. In such event A is entitled to damages or, alternatively, to termination of the contract and restitution. 

Secondly, if it is not impossible to A to prove the implied condition, A may request modification of the contract or termination of the contract on the basis of gross disparity of parties (Art. 6.228).  In any case, the interests of A must be protected on the ground of the requirements of the principles of justice, reasonableness and good faith. 

12. HCG (equitable compensation if divorce laws lack a basis for compensation)

Before A and B get married, they enter into a prenuptial agreement, in which they agree on separation of property. During the marriage A buys a house and A and B use the house as their family home. The price for the house is 500 000 Euro. A is the sole proprietor of the house, but B has contributed 100 000 Euro to the purchase-price. In addition, B does extensive renovation work before they move in. The renovation would have cost 50 000 Euro, if professional services had been employed. After A and B have lived together in the house for one year, they separate and get divorced. Divorce law does not provide for a basis of compensation.

Is B entitled to compensation for his contributions to the family home?


The prenuptial agreements are allowed in Lithuania by Article 3.102 of the Civil Code. As the house is the sole property of A and B has not the ownership right in respect of that house, B’s interests may not be protected by the relevant rules of family law regarding distribution of common ownership of spouses. In such event B is entitled to the above mentioned compensation, legal basis being the rules of unjustified enrichment (Art. 6.237-6.242).

IV. Mutual mistake
13. (*4) HCG (Common mistake concerning the market value of shares)

A holds shares of the X-corporation. He agrees to sell the shares to B at the current price as listed by the stock-exchange on the day of contracting. In the written contract, the parties set a price of 10 Euro per share. However, the actual price per share on the day of contracting is 12 Euro. The internet service, from which the parties derived the price, had displayed an incorrect number. When A finds out about the correct price, he demands that the purchase price is to be increased to 12 Euro.

Can A ask for a price of 12 Euro per share? Can he, alternatively, cancel the contract?

In this case the situation of mutual mistake exists. The mistake is essential, because it concerns the essential condition of the contract – the price. A may alternatively: 

a) claim for the annullemnt of the contract on the basis of esstential mistake (Art. 1.90); or, 

b) claim difference of price on the basis of real intentions of both parties. 

According to Article 6.193 of the Civil Code, in interpreting a contract, it is necessary to seek for the real intentions of the parties without being limited by the literal meaning of the words. Because the both praties has agreed to sell the shares at the price listed by the stock-exchange on the day of contracting, the real intent of the parties is the price of 12  Euro per share. The alternative (b) will prevail, because Part 7 of Article 1.90 of the Civil Code provides, that the mistaken party cannot claim for the annulment of a contract where his rights and interests may be adequately protected by invoking other remedies.

V. Miscellaneous issues

14. (*5) PM (Production of contractual goods is inhibited by strike/restriction of electricity supply)

A agrees to deliver some goods to B at a certain date, but: 

a) The workers of a subcontractor go on strike.

b) Due to problems with the State energy production and distribution system the Government decides to cut the electricity supply during night making it impossible to work at night.

As a result, A cannot deliver the goods for an uncertain period of time.

Is B entitled to cancel the contract and to ask for damages?

a) In the event (a), B is entitled to terminate the contract and ask for damages, because according to Part 4 of Article 6.38 of the Civil Code, if the debtor in performance of the obligation uses assistance of other persons, he is liable for the actions of those persons as for his own. So, A is also liable for the subcontractor’s non-performance. However, A can invoke the defence of force majeure. If A proves, that the strike of subcontractor’s workers amounts to force majeure, A may be released from civil liability against B. The strike amounts to the event of force majeure only in sucha cases, where there are not any fault on the side of the employer for the beginning of the strike and, consequentlly, where the strike was totally unjustified. If the strike was justified by some violations made by the employer, the strike does not constitute force majeure.1
b) In the event (b), B is entitled to terminate the contract, but is not entitled to ask damages, because the Government acts are qualified as  force majeure and A is not liable (Art. 6.212).

15. AV (Disclaimer concerning the rights arising from unexpected circumstances; other clauses on unexpected circumstances)

The construction company A agrees to build a double-floor building on B’s ground for the price of 2.000.000 €. In the contract the parties stipulate a disclaimer which excludes “all the rights of both parties arising from unexpected circumstances”. Two weeks after the construction work has begun a granite rock, which could not have been detected by the parties before conclusion of the contract, is revealed on B’s ground. As a result the costs of the construction increase by 300 %.

Can A ask for renegotiation or can he cancel the contract in spite of the disclaimer? 

Has any other contractual stipulation addressing the issue of unexpected circumstances played a major role in the case material or in scholarly discussion?


Formally, such the disclaimer clause means that A has assumed the risk of all unexpected circumstances. However, in the above mentioned situation A may invoke the principles of justice, reasonableness and good faith and may ask the annullment of the disclaimer clause on the basis of the contradiction of such clause to good morals (Art. 1.81). In the event of annulllment by the court of the above mentioned clause, A may invoke Aricle 6.204 on the changed circumstances and claim modification or termination of the contract.


The institutes of impossibility or force majeure may not be invoked in this case, because the performance is possible.

In addition, in the above mentioned situation A may invoke the institute of the gross disparity of the parties (Art. 6.228), because the increase of the the costs is  300 %.1
1 More detail historical introduction to Lithuanian Contract Law see: V. Mikelenas. Unification and Harmonisation of Law at the Turn of the Millenium: the Lithuanian Experience // Uniform Law Review, 2000, No 2, p. 253-261; D. Mikeleniene, V. Mikelenas. Contracts. Lithuania // International Encyclopedia of Laws. Contracts. The Hague, Kluwer Law International, 2004


2 Valstybės žinios (Official Gazette), 2000, No 74-2262


3 V. Mikelėnas. Commentary of Book VI of the Civil Code, Justitia, Vilnius, 2003 (in Lithuanian);


1 English translation of Article 6.204 reads as follows:


„Article 6.204. Performance of contractual obligations upon a change of circumstances.


	1.Where the performance of a contract becomes more onerous for one of the parties, this party shall be bound to perform the contract in accordance with the procedure established in other Paragraphs of this Article.	2. The performance of a contract shall be considered obstructed under such circumstances which fundamentally alter the balance of the contractual obligations, i.e. either the cost of performance has essentially increased, or the value thereof has essentially diminished if:


	1) these circumstances occur or become known to the aggrieved party after the conclusion of the contract;


	2) these circumstances could not reasonably have been foreseen by the aggrieved party at the time of the conclusion of the contract;


	3) these circumstances are beyond the control of the aggrieved party;	


	4) the risk of occurrence of these circumstances was not assumed by the aggrieved party.


	3. In the event where the performance of a contract becomes obstructed, the aggrieved party shall have the right to make a request to the other party for the modification of the contract. Such request shall have to be made immediately after the occurrence of obstructions and the grounds on which the request is based indicated therein. The request for modification of the contract shall not in itself entitle the aggrieved party with the right to suspend performance of the contract. Where within a reasonable time the parties fail to reach an agreement on the modification of the contractual obligations, any of them may bring an action into a court. The court may:


	1) dissolve the contract and establish the date and terms of its dissolution;


	2) modify the conditions of the contract with a view to restoring the balance of the contractual obligations of the parties.“
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