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Unexpected circumstances
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Prof. Dr. Bert Lehrberg, University of Uppsala, Sweden

Unexpected circumstances in Swedish law

1. The rules of Swedish law

In Swedish law, as most certainly in other jurisdictions, most cases of unexpected circumstances are dealt with through specific rules concerning breach of contract and other issues. Amongst the most important of these rules are the rules of avoidance on basis of fraudulent or other foul behaviour at the formation of a contract in the Contracts Act
 (section 30, 31 and 33) and the rules on breach of contract and force majeure in the Sale of Goods Act.
 When these rules are not directly applicable they are often applied analogously instead. Some of the analogies have such a wide range of application that they form general principles of contract law, most of which are summoned up under the so called doctrine of assumptions. The general clause of unreasonable terms of contract in section 36 of the Contracts Act is also applicable over the whole law of obligations. These are the two major methods to deal with unexpected circumstances in Swedish law. There are also some other principles with a rather wide range of application. For instance contracts on immaterial services can in dubio be unilaterally terminated at any time. And a long term contract can normally be cancelled due to the occurrence of extraordinary circumstances (“viktig grund”). 

When it comes to impossibility and force majeur the main optional rules are stated in Sections 23 and 27 of the Sale of Goods Act. Due to section 23 the buyer’s right to require performance by the seller does not apply if there is an obstacle which the seller is unable to overcome or delivery would demand sacrifices that are not reasonable considering the buyer’s interest in receiving the goods. The main rule concerning damages under section 27 is that the buyer is entitled to compensation for his direct losses caused by the sellers breach of contract, where the seller is unable to prove that the delay is caused by an obstacle outside of his control, which he could not reasonably have foreseen and the consequences of which he could not reasonably have avoided or overcome.

2. The doctrine of assumptions

The doctrine of assumptions (förutsättningsläran) in the Swedish law of contract deals with the problem of unknown and unforeseen facts in terms of failure of basic assumptions. Although this doctrine is firmly established in traditional academic writing and in case law, it has been criticised by some Swedish academic writers, however, I will not deal with this debate here. The starting point is that a party has entered into a contract unaware of some facts that made the contract less profitable or more burdensome to him than he expected, or that events occurring after the conclusion of the contract – or the fact that an expected event has not occurred – have caused the same effect. The question to be asked is: Is it possible for the disadvantaged party to terminate the contract because of facts he did not know of, or occurrences he did not foresee?

The Swedish (and, indeed, Scandinavian) doctrine of assumptions can be applied irrespective of whether an assumption was erroneous when the contract was concluded (mistake), or whether it became erroneous only when an unexpected event occurred or an expected event did not occur (changed or unexpected circumstances). The distinction between these two cases is traditionally considered problematic as well as in most cases also unimportant. The doctrine of assumptions is also applicable whether the party making the claim has acted upon an assumption he was actually knowingly aware of, or he simply did not know or foresee the facts or occurrences that would make the contract less profitable or more burdensome than he assumed. Thus, the often misunderstood concept of “assumption” is nothing but a legal construction making it easier to deal with mistakes and changed circumstances using a single term.

The starting point of the doctrine of assumptions is the following two pre-requisites:

(1) The assumption must be “material”. The requirement of materiality is traditionally a subjective one. The disadvantaged party (claimant) must have acted upon the assumption, in the sense that he would not have concluded the contract or would have concluded it only on (materially) different terms had he known the true state of affairs.

(2) The assumption must be “visible”. The defendant must have known or ought to have known both the existence of the assumption and the fact that it is material to the party making the assumption.

These first two pre-requisites are firmly established in traditional academic writing and in case law, although some modern writers are critical about their use (I will not pursue these discussions further here). Traditionally, the doctrine of assumptions is based mostly on the writings of the Danish writer Henry Ussing.
 Due to this traditional view there is only one additional pre-requisite; the pre-requisite of “risk”. This states that it must be “just and equitable” for the risk to be carried by the defendant. First, the court should endeavour to devise a rule which is capable of general application in such cases,should that not be possible, the court is then “free” to find the just and equitable solution. Based on a thoroughly investigation of case law and legislation,
 it is submitted that the doctrine of assumptions could be elaborated as a number of different rules. Four of these, including the pre-requisites of ”materiality” and ”visibility”, express basic requirements that must in principle always be fulfilled if the doctrine of assumptions is to be applied. The remaining two of these are the following:

(3) The claimant must have acted in “good faith”. This rule applies in cases where the claimant has known that his “assumption” was erroneous (where he actually could not be said to have had the assumption at all and therefore other rules are to be applied). For most – but not all – cases the rule also applies when the claimant did not know that the assumption was erroneous, but had such information available that he ought to have known it. In some exceptional cases, the defendant has a duty of investigation to find out if the assumption is valid or not. In such cases, the rule applies if this duty is not fulfilled.

(4) The claimant may not have caused the non-realisation of his own assumption. If the claimant has himself caused the circumstances which have resulted in his claim for termination, the contract will subsist, if the situation is not so special that his behaviour appears as an entirely defensible act which does not diverge from what the defendant is entitled to expect.

Even if all four basic pre-requisites are fulfilled, the assumption is not very likely to result in relief for the party making the claim. For this to be achieved there need to be a specific ground to make the assumption legally relevant. Such a ground exists only in exceptional cases. 

For a descriptive overview of the diverse situations in which the application of the doctrine of assumptions could be considered, this typology of twelve different types of assumptions should be introduced: 

(1) The assumption that the defendant is bound by the contract. 

(2) The assumption that the defendant will fulfil his promise. 

(3) The assumption that the fulfilment of the contract will not fail to occur for some reason not connected to the defendant’s fulfilment of his promise.

(4) Assumptions as to the quality or quantity of the fulfilment.

(5) Other assumptions regarding the fulfilment.

(6) Assumptions regarding objectives of the contract other than the fulfilment.

(7) The assumption that the claimant’s own promise will not become unexpectedly burdensome per se.

(8) The assumption that the claimant’s fulfilment of his promise will be possible and not unexpectedly burdensome.

(9) The assumption that the claimant’s fulfilment will not be dangerous.

(10) The assumption that the fulfilment the claimant has given up will not turn out to be unexpectedly valuable to him.

(11) The assumption that the claimant’s resources will not diminish.

(12) Assumptions regarding other objectives than economic values.

The most significant distinctions are between “qualified fulfilment assumptions” (assumptions as to the fulfilment; (1), (2) and (4)), “ordinary fulfilment assumptions” ((3) and (5)) and other assumptions ((6)-(12)). It is submitted that qualified fulfilment assumptions are often of legal relevance under rules of breach of contract, that ordinary fulfilment assumptions have now and then been judged as relevant in case law and that other assumptions are only comparatively seldom of legal relevance.

When dealing with (what remains of) the pre-requisite of “risk”, it follows from case law that it must be “just and equitable” that the “risk” is placed on the defendant. It is submitted that the following six grounds of termination/​adjust​ment can be identified on the basis of case law, analogies from existing legislative provisions and legal doctrine:

(1) Promise and warranty. A firmly established rule is that the assumption renders the contract void when it relates to matters which the defendant has promised to discharge, or to facts or happenings which he has warranted are in existence or will occur. Such promises and warranties are most common in relation to qualified assumptions as to the fulfilment of the contract, e.g. which are connected to the performance of the defendant or related to circumstances of which the defendant has special knowledge that is not possessed by the claimant. They should, though, be subject to avoidance in other cases as well.

(2) Clarifications – explicit transfers of information between the parties or other behaviour with the same effect – render the contract void, if they make the erroneous assumption ”well-founded” or if the defendant has been acting negligently or in a blameworthy way towards the claimant when he gave the information. 

(3) An assumption that is based upon facts visible to the defendant or that is shared by him (common assumption; to be compared with common mistake) is subject to relief if the situation is analogous to the situation in which the defendant has given the claimant information. In relation to assumptions founded upon concrete facts, this means that the defendant had such better knowledge about such facts, that the claimant subjectively relied upon this better knowledge, and that he was objectively entitled to do so. 

(4) Unexpected profit. An assumption is normally subject to relief if: 

– the assumption is based upon facts which are visible to the defendant or the assumption is common to the parties; and

– the defendant, as a result of the fact that the assumption was erroneous, gained a profit at the expense of the claimant; and

– the purpose the claimant had in entering into the contract is not realisable, or he has suffered a significant loss. It is further submitted that this third requirement need not normally be fulfilled if the assumption is a “fulfilment assumption”. These are important rules when it comes to changed circumstances.

(5) The defendant acted fraudulently or in bad faith at the formation of the contract. The assumption is subject to relief when the defendant knew, or ought to have known, that the claimant acted upon an assumption that was not in accordance with the facts, and the defendant acted negligently by entering into the contract without informing the claimant of the facts.

(6) The assumption is subject to relief when the defendant after the formation of the contract negligently caused the non-realisation of the assumption. The main rule is that the defendant is free to act as he wishes. The claimant has no special claim to require more of the defendant than that he evinces respect to the claimant’s interests to a degree that is reasonable in the circumstances. The defendant has a duty to pay regard to the assumption especially when it is “well-founded” (which often makes it relevant under some of the rules mentioned above), but the rule concerning negligently causing non-realisation of the assumption also applies in other cases where the defendant has acted in a blameworthy way towards the claimant, although this is not very common.

The mistaken party’s remedy for failure of a basic assumption is most commonly termination. A contract term could also be adjusted, but only to the effect of reducing an obligation (e.g. reducing the price) not of increasing an obligation (e.g. increasing the price) or implying a new obligation.
 Damages are not a remedy under the doctrine of assumption. The main rule is that damages follow cases of breach of contract, but not other cases of failure of basic assumption.

3. Unfair contract terms

Section 36 of the Swedish Contract Act deals with unfair contract terms, and not only standard terms but also terms that have been individually negotiated. The section states that a contract term can be adjusted or ”ignored” in a particular case (in other words, the court judges the case as if the clause did not exist) if it is unreasonable (oskälig) with reference to the contents of the contract, the circumstances at the formation of the contract, circumstances arising later, and other circumstances. 

This rule could be used not only to adjust (or “ignore”) a specific unreasonable contract term to the effect of reducing an obligation. It is also possible to modify the contract, so that an obligation is increased, or a new obligation implied. If the unreasonable term is of such importance to the contract that the rest of it could not fairly be upheld unchanged, the contract could be adjusted in other parts or ”ignored” in its entirety. This makes section 36 a useful tool to adjust a contract to changed circumstances.

By the application of the pre-requisite “unreasonable” the need to protect a consumer or another inferior party to a contract is especially to be taken into consideration. Some important modifications to the application of section 36 are stated in a separate act on consumer contract terms.
 If a contract term in a consumer contract has not been individually negotiated, section 36 applies with the following modifications. A circumstance that has occurred after the conclusion of the contract may not be considered to the disadvantage of the consumer with the effect that a contract clause that would otherwise had been considered unreasonable could not be adjusted or set aside. If a contract clause is adjusted or set aside and the clause is in conflict with morals or causes a major imbalance to the disadvantage of the consumer, the contract will subsist without any other modifications, if the consumer demands it, and it is possible to apply the rest of the contract unmodified.

It follows from the above that the application of the pre-requisite “unreasonable” is based on the contractual situation as a whole. However, it is necessary that the application of section 36 is directed at (at least) one specific contract clause. It is not possible to adjust the contract only because it is unreasonable in general, if no specific unreasonable contract clause could be identified.

The travaux préparatoires to the section and case law provide clear and simple solutions only in a few cases. In other cases the application of the pre-requisite “unreasonable” is often a rather complicated task. However, some important guidelines are suggested in the preparatory works. 

A contract clause can be judged as unreasonable solely on basis of the content of the contract. A contract clause can also be considered as unreasonable per se, even if it is not accompanied by any aggravating circumstances. Some contractual clauses are even considered unreasonable regardless of the circumstances. Clauses that are in conflict with the law or morals are usually mentioned, although all of those are not considered as unreasonable. However, the judgement in respect to a specific contract clause often depends on the contents of the contract as a whole. A party who seems to have been treated unfairly in one clause is often compensated in another. A clause which hands over the right to decide upon important issues to one of the parties is often to be considered as unreasonable.

The circumstances at the formation of the contract also forms part of the context in which a contract clause is to be judged. For instance it could be taken into consideration if a superior party has misused his position at the negotiations, for instance by behaving aggressively, taking the other party by surprise or using other unreasonable methods, to make the inferior party enter into the contract. A disparity between the fulfilments on both sides can also be a reason to intervene, although not in all cases, which is especially true in business relations.
 

The legislator emphasises the importance of analysing whether the parties could have foreseen the changed circumstances at the formation of the contract. Therefore there is more often reason to intervene in long term contracts. However, the legislator stresses that not every circumstance that occurs subsequent to the time the agreement was entered into may call for the application of section 36. The conditions for an adjustment under section 36 are enhanced if the contract is between two consumers rather than between two businesses. Section 36 has been rarely and cautiously applied in commercial relations.
 Although, the legislator also stresses that the rule is not to be used to compensate for a party’s superior force at the formation of the contract. To some degree section 36 can be used to adjust contract terms to new legislation. That is especially true when it comes to contracts concluded for exceptionally long periods of time.
 

Among other circumstances that could be used as measures to indicate if a contract clause might be unreasonable should be mentioned rules of law, good commercial practice and other related contracts.

Questionnaire: Unexpected Circumstances

A. Equivalence of exchange is distorted

Case 1 Canal de Craponne
Early in the 20th century, the farmers A and B enter into a contract under which A promises to build and maintain an irrigation channel; B is entitled to draw off water at a fixed price. The contract is concluded for an unlimited period of time. Almost 100 years later, A’s successors ask for an increase in the price arguing that due to inflation and a rise in the cost of maintenance as well as labour the agreed price has become completely inadequate.

Is the claim of A’s successors justified? Are they, alternatively, entitled to terminate the contract?
Remarks on Case 1 

This is a typical case of changed circumstances, which also involves the specific problem of contractual liabilities that are not limited in time. The claimant receives the monetary compensation he is entitled to through the contract, but its value has decreased due to long term inflation. The assumption that has failed is an ordinary fulfilment-assumption of type (5) “other assumptions regarding the fulfilment”. Assumptions of this type are comparatively often of legal relevance in case law. However, the main rule is – as for most types of assumptions – that they are not relevant.

In Sweden, the specific issue of “eternal” contractual liabilities has been particularly discussed in connection with the Swedish Supreme Court case, NJA 1946 p. 679. In 1904, a railroad company had promised an association of house owners a fixed price (equivalent to the normal price at that time) on railway tickets for the members of the association. In 1942, the company claimed compensation for higher prices, arguing that the assumptions on which the contract was based had failed due to an “exorbitant” increase in costs. The court arrived at the conclusion that the company had not been able to prove any circumstance that could free it from its liabilities under the contract. The Supreme Court also referred to the judgment of a lower court, which had explicitly argued that the fact that the company had suffered a loss as a result of the application of the contract under changed economical circumstances did not give it a remedy, as it could not be assumed that the company had overlooked that possibility at the time the contract was entered into.

The famous judge, Hjalmar Karlgren (outvoted by the majority) argued that a promise that was not limited in time could be terminated when a considerable time had passed and essential circumstances had changed in a way the parties had not foreseen, even if the same circumstances would not have given a remedy if the promise had not been of this peculiar nature. In this case, the value of money, taking into account the extended period of time and due to circumstances such as two world wars, had changed to an extent that could not reasonably have been foreseen. Therefore, termination was possible. However, it also must be considered that the company, by virtue of the promise, had got better paid for land sold and that the promise was of great importance to the house owners. Therefore, the contract could be changed only gradually. The promise should remain in force for five years and prices be raised thereafter with the difference between promised and normal prices for an additional ten years. It is submitted that this is much more in accordance with a modern view and that today, the contract might even have been adjusted more radically under section 36 of the Contracts Act.

In case NJA 1956 p. 136 the buyer of a house property had in 1929 promised the vendor, a power company, to pay SEK 12 annually as a fee for the use of a sewer that the company was to build in a street close to the property. The amount was to be paid as long as the sewer was maintained. The property was later acquired by another person. In 1952 the power company single handedly raised the fee. Before the court, the company argued that the fee in the contract decided only until further notice and that it was otherwise unfair due to changed monetary conditions. The Supreme Court arrived at the conclusion that the power company had not promised to maintain the sewer for all time. This did, although, not give rise to a right for the company to require a higher fee if the sewer was maintained. No other circumstance that could justify the claim for a higher fee had been proved before the court. In this case, an adjustment of the contract might also have been considered, had section 36 been in force. 

Under section 36, there is a possibility to modify or set aside contract terms to a greater extent than the doctrine of assumptions allows. In this case, A’s successors claims that the agreement should be modified or set aside in its entirety due to subsequent circumstances. Special attention should be paid to the fact that A and B have entered into a long term contract without explicitly having agreed on which kind of impact, if any at all, the inflation would have on the price set out in the contract. According to the preparatory works, section 36 of the Contracts Act should be used to modify long-term contracts, with “eternal contracts” specifically mentioned.

In case NJA 1994 p. 359 section 36 was tested on a case of “eternal” promise. A contract entered in 1954 stated that the owner of some land estates would not have to pay the municipality (a kind of local authority) any fee for waste water sewerage. The contract was adjusted on the basis of an admission, to the effect that the land owner would not have to pay any fee as long as he himself was living on the estate. The fact that the promise was “eternal” was not considered a ground for adjustment per se. Nor was the adoption of new administrative rules constituting a new fee system. However, the new fee system was to be taken into account, as the difference in relation to the fee did become greater through the elapse of time. 

The Swedish courts have applied section 36 in three other cases where the circumstances were somewhat similar to the circumstances in Case 1. In case NJA 1979 p. 731 the issue arose whether the price set out in a long term contract could be modified due to inflation through an application of section 36. In the beginning of the 1960’s, some land areas were leased for 49 years, to be used for summer houses. The rent was SEK 50 for a year. The estate owner demanded compensation for SEK 400 and for an indexation clause to be added to the contract. The leaseholders made an admission to the amount of SEK 150, arguing that this would compensate for the long contract term, the increased costs and the changed value of money. The Supreme Court judged the case on basis of the admission. The prices had already been low when the parties entered into the contract, but not unreasonable. The long contract term and prices in comparable lease contracts in the same district was not enough to adjust the price more than the leaseholders had admitted on basis of increased costs and changed value of money. The absence of an indexation clause was not unreasonable. However, the facts of NJA 1979 p. 731 have been considered by legal authors as such that could give rise to an application of section 36.
 

In case RH 1980:14 a refuse collection company had promised a municipality to handle collection and disposal of refuse and to charge costumer fees on behalf of the municipality in April 1974 to March 1979. The prices the municipality had to pay were to be adjusted in relation to the consumer price index. In late 1977 the company claimed for adjustment of the prices, because the consumer price index had not given adequate compensation while the automobile transport index had increased rapidly. The company had lost incomes of about SEK 900 000. The court of appeal adjusted the municipalities claim for unpaid fees with about SEK 350 000. The court stressed that the parties had at the formation of the contract agreed that the company was to be fully compensated for increased costs, that the time of the contract was rather long, that the company’s loss was significant compared to its sales (which was about MSEK 3.3 in 1977) and that it had no other costumers of importance. Under these circumstances, it would be unfair if the company alone would have to pay for the unexpected heavy increase of costs caused by circumstances that the parties were unable to control.

In case NJA 1983 p. 385 the price in a lease had in 1949 been decided at SEK 30 and 100 kilograms of autumn wheat (a kind of indexation clause). The leaseholder claimed for SEK 1 500 a year and for the consumer price index as from December 1975. The price was adjusted to SEK 265 as from 1977. The consumer price index was to be applied as from 1978. The Supreme Court attached importance to the fact that the price had originally been equivalent to that of similar lease contracts in the same district, and that the parties had tried to compensate the land owner for changes in the value of money. Considering the limited experience of indexation clauses in 1950, the land owner could not reasonably have foreseen that the attempted “autumn wheat clause” would fail. When modifying the price, the Supreme Court also took into account the general price trends and the increase in costs.

The doctrine of assumptions has not been applied to adjust long term or “eternal” promises. This is somewhat surprising, as the arguments used by the courts under section 36 are very much the same as would be used if the doctrine was to be applied. Although, the use of this rule is possible only if some specific conditions are fulfilled. First, it is not possible to claim for a price increase or for damages under the doctrine of assumptions. However, it is possible to be (partly or entirely) released from a liability to perform under a promise, and this would, in many cases, lead to a similar result. Second, there is a need for a specific ground that can make the assumption legally relevant. The ground most prevalent in most cases is probably that the defendant, as a result of the unexpected circumstance, gained an unexpected profit at the expense of the claimant. It is submitted that whenever possible, this rule should be applied in cases such as Case no. 1 and the Swedish cases mentioned above, as it provides the judges with more valuable guidance. 

However, it is also required under the doctrine of assumptions that the claimant acted in “good faith” and normally – but probably not if the assumption is a fulfilment assumption – also that the purpose the claimant had in entering into the contract is not realisable or that he has suffered a significant loss. As the doctrine of assumptions has been applied rather restrictively, these restrictions probably render section 36 of the Contracts Act a more interesting alternative in many cases of long term or “eternal” promises, although it is submitted that the doctrine of assumptions is a better alternative in many cases and that it should be applied less restrictively.

In this given Case 1, A’s successors claim for a higher price in a situation that has great similarities with those Swedish cases mentioned above. It is not possible to arrive at a certain conclusion on the data submitted. However, it is clear from what is said above that the Swedish doctrine of assumptions could not be used to accomplish the desired adjustment. It could also be stated that the mere fact that the promise is “for ever” is not enough to render the contract unreasonable in the sense that term is used in section 36. Ultimately, it would simply be a question of “how much”. Although, considering the long time that has elapsed and the price trend, it might be presumed that the costs has become very much higher and the price extremely low. If so, the price clause would most likely be adjusted. 

A’s successors have not claimed for the inclusion of an indexation clause and, if they did, it is doubtful whether they would get one under Swedish law. If A’s successors would not succeed with their claim for a higher price, it might be easier for them to terminate the contract under the doctrine of assumptions.

Case 2 Extraordinary inflation
Hardship due to extraordinary inflation; hardship resulting from a foreign currency agreement
A receives a loan from the B-Bank. Under the agreement, the interest rate is fixed at 10 percent for five years. In the last twenty years before the agreement, the rate of inflation had been relatively stable within a range of one to six percent. In the third year after the conclusion of the agreement, the economic situation begins to destabilise and inflation quickly rises to 50 percent.

B-Bank asks for renegotiation and adjustment of the contract.

(Variation: foreign currency agreement). The loan agreement between A and the B-Bank provides for repayment and interest in a foreign curency. In the last ten years before the agreement, the relevant exchange rate had been relatively stable within a range of twenty percent. Subsequently, the national currency devaluates by 80 percent as compared to the foreign currency.
Remarks on Case 2

There is no right, under Swedish law, to ask for renegotiation. However, if the disadvantaged party is entitled to cancel the contract, for instance on the basis of breach of contract or failure of basic assumption, or to demand for a contract clause to be adjusted or “ignored” in a particular case under section 36 of the Swedish Contracts Act, it might be possible for him to persuade the other party to agree on a renegotiation as an alternative.

It is important to notice, that the two situations are of entirely different types, although there are some superficial similarities between the cases (and also between the types). In the first case (hereafter Case 2.1) the value of the fulfilment that the B-Bank is entitled to has decreased. This is a case of failure of an ordinary fulfilment assumption of the same type as in Case 1 above. In this case, the assumption has to do with the B-Banks use of the fulfilment received. Although assumptions of this type are normally not dealt with in acts, they have comparatively often been considered of legal relevance in case law. However, the main rule is that they are not relevant.

In the second case (hereafter Case 2.2), from a formal point of view which accepts the national currency as standard, the worth of the amount that A has to pay has increased.  This is a case of failure of a basic assumption as to A’s own promise, which has become unexpectedly burdensome per se. From an alternative, maybe more realistic, point of view the worth of A:s assets has rapidly declined due to the devaluation. This is a case of failure of the basic assumption that the claimant’s resources will not diminish. In both cases, the assumption is not a fulfilment assumption and it is true that assumptions of this kind are normally not of legal relevance, although exceptional cases do exist. 

Case 2.1

This is an assumption as to the B-Banks use of the fulfilment received and also a typical case of changed circumstances. As there are no other specific grounds to judge the assumption as legally relevant, the main argument under the doctrine of assumptions is that A has gained a profit at the expense of the B-Bank. The fundamental alteration of the equilibrium of the contract is also the most important argument in favour of the application of section 36 of the Contracts Act. There are quite a few older Swedish cases concerning this subject; most of which are already dealt with in my comment to Case 1 above.

In case NJA 1930 p. 507 I a licence fee for 1923-1925, contracted in 1895 to be paid in German Marks, was adjusted. Since 1914 the value of the Mark had declined until it was practically worthless in the autumn of 1923. In 1924 the Reichsmark was established as the new monetary unit of Germany. One Reichsmark held the value of one billion old Marks. The Supreme Court noted that the German Supreme Court had since 1923 adjusted claims in old Marks, arguing that payment at the nominal value would be in contrary to good faith. In 1925 rules of adjustments of claims in old Marks had been established in Germany. Under these rules, licence fees were to be adjusted in accordance with the general principles of civil law. Referring to this, the Supreme Court concluded that the licence fee was not to be decided by the contract clause but by general principles of civil law. Considering all relevant circumstances, and especially that the value of the licence rights had not been affected by the declination of the Mark, the full value as before the declination was to be paid. Although, the fees for 1923 were adjusted to half their value, because of the declination they would have been subject to in the hand of the receiver if they had been paid in 1923. 

The outcome was in the opposite direction in case NJA 1930 p. 507 II, where an insurance amount was not adjusted, although it was to be paid in German Marks in 1927. The insurance premium had been paid in one amount in 1917 and the insurance company had invested the money in claims in Mark. The Supreme Court was referring to “principles of Swedish Law”. 

It is submitted, that the decisive difference between these two cases was that the insurer did not in the latter case gain any profit on the expense of the insured, as the insurance premium had also become worthless. In the first case, the value of the licence rights had not been affected by the declination of the Mark, so the licence-holder would have gained a profit if he would not have had to pay for them. 

The other cases of relevance to Case 2 are dealt with more thoroughly in relation to Case 1 above and will only be mentioned briefly here. In NJA 1946 p. 679 a railroad company, that had, in 1904, promised the members of an association of house owners a fixed price on railway tickets, was denied compensation for what it had referred to as an “exorbitant” increase in costs. Of relevance for the outcome was most likely that it could not be assumed that the company had assumed the risk of increased costs in 1904. In case NJA 1956 p. 136 the buyer of a house property had in 1929 promised the vendor, a power company, to pay a fixed fee for the use of a sewer, as long as it was maintained. The company was denied the right to raise the fee, which was not considered as unfair due to changed monetary conditions. 

The Swedish courts have applied section 36 in four cases of the same kind as case 2. In NJA 1979 p. 731 the in the early 1960’s for 49 years fixed lease rent for some land areas were, on basis of admission, adjusted from SEK 50 to SEK 150. The leaseholders argued that this would compensate for the long contract term, the increased costs and the changed value of money. The long contract term and prices in comparable lease contracts in the same district was not considered as enough to adjust the price to more than admitted. The absence of an indexation clause was not unreasonable. In case RH 1980:14 a refuse collection company had, due to the use of the consumer prize index instead of the automobile transport index, been under compensated for rapidly and significantly increased cost increases during the five year contract on refuse disposal. The contract was partly adjusted on basic of specified circumstances in the case. The fee under a lease contract, which was in 1949 decided at SEK 30 and 100 kilograms of autumn wheat, was in NJA 1983 p. 385 adjusted and the autumn wheat clause was substituted with the consumer price index. In case NJA 1994 p. 359 an “eternal” promise of free waste water sewerage, issued of a municipality in 1954,  was adjusted on the basis of an admission, to the effect that the landowner would not have to pay any fee as long as he himself was living on the estate. 

It is somewhat surprising that the doctrine of assumptions was not applied in any of the mentioned cases under section 36. The arguments used by the court were very much the same as would have been used if the doctrine was to be applied. Basically, the defendant gained an unexpected profit at the expense of the claimant as a result of the failure of the assumption. However, it is not possible to claim for a price increase under the doctrine of assumptions. Further, the B-Bank has under the agreement assumed the risk for a higher inflation rate. Thus, the parties have actually contracted for the upcoming situation, which would normally exclude the application of the doctrine of assumptions. Although, in this case the inflation is probably beyond what the parties could be considered to have contracted for.

On basis of case law, it is submitted that the most important pre-requisite in cases like Case 2.1 is that the other party has gained a profit on the expense of the disadvantaged party. In Case 2.1, there is no such profit. Therefore the contract should not be adjusted on that ground. Instead we have to focus on the importance of the quickly increased inflation as an extraordinary circumstance. What has happened is that the inflation has quickly risen to 50 percent. This means that the prizes have risen. But have in principle all prizes been raised equally, or have some prices risen more than others? And what importance does this have to the banks assets? To what extent are they safe guarded against inflation? 
The application of the principle that a long term contract can normally be cancelled on the occurrence of extraordinary circumstances (“viktig grund”) might be considered. On the other hand, the scope of the application of this rule is somewhat unclear, so it’s not obvious that it can be applied. 
Under section 36 of the Contracts Act, the agreed interest may be modified or set aside if it is unreasonable. Ultimately we would, also under this rule, end up with the question of “how much is unreasonable”. But also other circumstances can be taken into consideration. For instance, the court would probably take into account the rules of the game on the financial markets. A bank is under the law obligated to guard its assets against risks and consequently has to keep a portfolio of financial assets and obligations, which is, as a whole, much less vulnerable to inflation than that of a normal private person or company. Further, a fixed interest rate is the established way to eliminate the risk of a highly volatile interest rate. This kind of risk elimination is not only acceptable but highly desirable and should not be made impossible by frequent use of section 36. On the other hand, the inflation has fundamentally altered the equilibrium of the contract and the interest rate would be judged as unreasonable under section 36. Exactly where a Swedish court would put the level of what is unreasonable is hard to say, but in a five year contract I believe that a step from 6 to 50 percent inflation in a short time would indeed be more than sufficient to render the rent clause unreasonable.

When this is said, it should be added that a Swedish court would take into consideration whether an adjustment of the contract would be adapted to the purpose of the law in general and when it comes to this kind of contracts. I believe the court would arrive at the conclusion that some restraint is indeed justified, considering the major impact on the country’s economy of an inflation of this size. Many people would suffer great losses as a result of such inflation and contract law could not generally solve their problems. An attempt in that direction would only risk causing more harm. Still, as I said, I believe the contract would be considered unreasonable.

Case 2.2

This is an assumption as to A’s own promise, which has become unexpectedly burdensome per se – or maybe, from a more realistic, informal point of view, an assumption as to the value of A’s own resources. Under the loan agreement A has to pay four times as much in national currency as would have been the case if the rate of exchange had remained unchanged. As the assumption does not refer to the fulfilment A expected under the contract, it should in principle be somewhat more difficult to get the contract adjusted than in Case 2.1. This is, although, not true about these specific cases, due to another important difference between them. While the B-Bank was in Case 2.1 asking for an extension of A’s contractual liability, A is in this latter case only asking for a reduction of his own liability. A consequence from this is that it is possible to apply the doctrine of assumptions as well as section 36 of the Contracts Act. 

The main pre-requisites under the doctrine of assumptions is for this case that the B-Bank has, as a result of the fact that the assumption failed, gained a profit at the expense of A and that A has suffered a significant loss. Formally these pre-requisites are fulfilled and it’s likely that the contract would be adjusted or terminated under the doctrine of assumptions. In relation to section 36 of the Swedish Contracts Act, I believe that the court would, in the end, reason in a similar way. 

This said, I believe it could be of some importance if A is a consumer or another inferior party, an ordinary tradesman or a financial institution. If A is a financial institution, a Swedish court would probably consider some of the arguments concerning the rules of the game on the financial markets that were applied above in relation to Case 2.1. If A is, on the other hand, a consumer etc., section 36 is to be applied much less restrictively than if A is a tradesman. It is submitted that this difference under section 36 would also influence the application of the doctrine of assumptions. 

I also think that a Swedish court would take into consideration whether an adjustment of the contract would be adapted to the purpose of the law in general, and when it comes to this kind of contracts. I believe the court would arrive at the conclusion that some restraint is indeed justified, considering the major impact on the country’s economy of a devaluation of this size. As I understand the case, there is a major devaluation of national currency and not only a devaluation in relation to one foreign currency of less importance. Many people would suffer great losses as a result of such devaluation and contract law could not generally solve their problems. An attempt in that direction would only risk causing more harm. Still, as I said, I believe the contract would be adjusted or terminated. 

Case 3 Government intervention
Government intervention; post-contractual imposition of a tax.
A and B enter into a contract under which A promises to supply 120,000 liters of industrial spirit to B. Subsequently, a statute is enacted by which an alcohol tax is imposed on the sale of industrial spirit. The tax statute provides that the seller has to pay the tax. The tax is so high that it even exceeds the price that A and B have agreed upon.

Is A entitled to recover compensation for the additional costs or to cancel the contract?

Remarks on Case 3

The outcome of this case would of course be depending on whether the vendor would have to pay the tax after termination. That issue would most likely be dealt with in the new legislation and if that is not the case the legislation is definitely not fair. There are also a few cases concerning the problem of unexpected taxation. In NJA 1982 p. 493 I-II the Supreme Court maintained that the responsibility to pay tax on gifts was unconditional of the fact that the gifts were void under the rules or principles of civil law, because the tax had turned out to be much higher than the parties had assumed. In NJA 1986 p. 205 it was further maintained that a court could not base a judgment on cancellation of a purchase of real estate contract upon the defendant’s admission, when the claim was obviously not legally founded. The decision was based on consideration of the buyer’s duty to apply for registration of title to property. In case NJA 1993 p. 319 a real estate had been purchased on advice from a tax expert in order to obtain specific tax advantages. The advice turned out to be no good and the purchase resulted in disastrous tax effects. In this specific situation it was maintained that the contract was void under general principles of civil law (probably the doctrine of assumptions) and that there was no obstacle for the court to respect this and issue an award on termination of the contract. 

The prize is most likely to be considered as unreasonably under section 36 of the Contracts Act. If the tax has not to be paid if the contract is terminated I would suggest that this is a situation where the unreasonable term (the prize) is of such importance to the contract, that the rest of it could not fairly be upheld unchanged and that the contract should therefore be cancelled in its entirety.

If the tax has to be paid anyway, I believe the vendor will have to pay it. The doctrine of assumptions cannot be applied to the effect that a party will receive additional compensation. The contract can probably be terminated, but not adjusted under section 36 only because the vendor will have to pay a tax that exceeds the agreed price, when the alternative is that the buyer would have to pay a tax that is by law imposed not on him but on the seller. That would imply that the tax legislation was as such unreasonable. If the tax amount is higher than that, then of course somewhere a level is reached where the price is to be considered unreasonable just because the burden of fulfilment weighs too heavy upon the vendor. It is, although, not easy to say what this level would be and it is not likely that this type of tax would result in such an effect. 

Case 4 Unexpected benefit
B leases business premises from A for a fixed period of 15 years. Shortly after conclusion of the contract, the character of the area changes strongly and unexpectedly: A military airport located nearby is shut down and an enormous amount of public funds is invested in the area (infrastructure etc.). As a consequence, B´s business soars and his profits are 500% of what he could reasonably have expected. By the same token, the rental value of comparable business premises in the same area rises to 500% of the amount A and B have agreed upon. A claims that the leasing price is to be adjusted accordingly or, alternatively, that the agreement is to be terminated.

Is A´s claim justified?

Remarks on Case 4

Generally speaking, Swedish law does not provide for relief just because a party to a contract has made a business mistake like this. Nor can the law normally be used to collect profits made by others. The assumption that your own fulfilment isn’t more valuable than you assumed is also most often irrelevant. And that is even truer when it comes to assumptions concerning the future development of the value. The doctrine of assumptions can be applied on the basis of an unexpected profit that the defendant has gained at the expense of the claimant. But this also requires that the claimant has suffered a loss,
 which he has not in this case. Quite a few cases on this scheme have been dealt with in my comments to Case 1 and 2 above.
 It is also submitted that the pre-requisite unreasonable in section 36 of the Contracts Act is, in relation to cases like this, to be understood as “unreasonably burdensome” and that it does not apply in situations where the only reason for its application would be that it might seam unfair that one party gains a profit when the other party does not.

B. Recipient’s use of contractual goods or services is substantially affected
Case 5 Renovation of cellar becomes useless due to destruction of the rest of the building
A agrees to refurbish B’s cellar into a wine-cellar. The work is scheduled to start one month after the agreement. Before the work has started, B’s house is completely destroyed during a heavy summer storm. However the cellar of the house remains fully intact. B immediately informs A and asks him not to perform. A insists on the agreement. He argues that B’s cellar is still intact, that he has reserved two weeks to perform the work and that he has already purchased the necessary materials.

Is B obliged to pay the contract price or, alternatively, to compensate A for his losses?

Remarks on Case 5

This is a case where an ordinary fulfilment assumption regarding the claimant’s use of the fulfilment has failed, and the answer to the questions is in Swedish law actually rather simple. The buyer is presumably a private citizen and the craftsman a tradesman who does the job within the course of his business. If that is correct, the Swedish Consumer Services Act
 applies and the consumer is, pursuant to section 42 thereof, entitled to terminate the contract. However, the craftsman is entitled to compensation for the work he has already done or that has to be done notwithstanding termination. This compensation should amount to the price that would have been applied if the contract had only included the work that has actually been done. 

The craftsman is also normally entitled to compensation for his costs for the remaining part of the service and for other losses caused by the fact that he has failed to accept other assignments or in other ways adapted to the contract. However, he is not entitled to more than his loss as caused by the termination. Although, this latter right to compensation does not apply in cases where the consumer’s purpose with the service is not realisable because the object of the service has been damaged or lost for other reasons than the consumers negligence, as is the case here. This exceptional rule also applies if the consumer has been prevented from receiving the benefit of the service by law, by a decision from an authority, or some similar circumstances beyond his control. 

If B had instead hired A to do the job as an employee (which the case clearly indicates he is not), entirely different rules would have been applied under labour law. The main questions would be if B was entitled to give A notice of termination of the contract and for how long he would have to pay the wages. The main rules under the Act of Job Security
 is that the employment could be terminated if there is an objective reason – which is obviously the case here – but that the minimum termination period, during which wages has to be paid (if applicable under the contract), is one month (sections 7 and 11). 

If the buyer was not a consumer (nor an employer); the case would be less easy to deal with. No case similar to this has been reported in Swedish case law. Although the somewhat different cases NJA 1924 p. 372 and 1925 p. 184 (plenary session) should be mentioned here. While purchasing a real estate the seller was granted the right to fell trees on the property. After the contract was concluded a new law was past and, on basis of this, a resolution was passed that no trees were to be chopped. In the first case, the Supreme Court, referring to the fact that the circumstances that prevented the seller from felling the trees could not reasonably have been taken into account at the formation of the contract, granted the seller a right to compensation for the value of the trees at the conclusion of the contract. In the second case the seller was instead granted compensation for the gain the buyer had made as a consequence of the resolution. Although, the court stressed the fact that the resolution was based on a law that was passed after the formation of the contract. In these cases, it was really the claimant’s (seller’s) assumption that the fulfilment of his own promise would not become unexpectedly burdensome that failed, but the sellers situation is rather similar to what it had been had he acquired the right to fell trees under a specific contract. 

Another case that is of some interest here is NJA 1943 p. 109. A town district purchased at real estate to an association, which promised to build a first class hotel on the land. Since the associations application for permission to build the hotel had been rejected by the permission authority, the town district claimed for cancellation of the contract. The Supreme Court rejected the claim, arguing that the purchase was not subject to the condition that the association would be able to build the hotel, that the association’s inability to do so did not grant the town district the right to cancel the contract and that there was no ground to cancel the contract on basis of failed assumptions. In this case it was really the claimant’s (seller’s) assumption regarding an objective of the contract other than the fulfilment (the building of the hotel) that failed. 

If a case similar to Case 5 would arise before a Swedish court, the parties would probably initially argue in terms of interpretation or supplementation of the contract. The question would be asked, what are the supplemental rules about a party’s right to withdraw from a contract like this when nothing is said in the contract about termination? 

Section 52 of the Sales Act and section 42 of the Consumer Services Act would probably be used (analogously) as main arguments in the proceedings. Section 52 states that in case of the buyer’s breach, the seller is entitled to demand fulfilment. However, if the buyer wants to withdraw from a contract under which he has ordered goods that is to be produced or acquired especially for him, the seller may not execute this right by completing the production, take other preparatory steps for delivery or demand payment. Although, this does not apply if an interruption would cause the seller a material inconvenience or a risk that his loss because of the buyer’s withdrawal would not be covered. The answer would probably be that there is a right to terminate the contract but that the buyer has to pay compensation to the seller for damages so as to put him in the same position as if the contract had not been made. 

As for the application of section 36 of the Contracts Act, it is of major importance that this rule deals with unreasonable contract clauses and not with unreasonable contracts. Although the application of the pre-requisite “unreasonable” is based on the contractual situation as a whole, it is necessary that the application of section 36 is directed at a specific contract clause. It is not possible to adjust the contract only because it is unreasonable as a whole, when no specific unreasonable contract clause could be identified.
 That, I think, would be the case here. Therefore, I conclude that section 36 could not be applied in this case. 

Under the doctrine of assumptions, it is interesting to note that the assumption is to be related to the above mentioned category (5) of “other assumptions regarding the fulfilment” and that the assumptions in this category are one kind of ordinary fulfilment assumptions. Assumptions of this type have comparatively often been considered as relevant in case law.
 However, the main rule is that they are not relevant.
 In this case, there is no specific ground that would render the assumption relevant. Therefore, the main rule would probably be applied and the contract would subsist. 

Ultimately, there is a slight possibility that the case might be decided under the rule of termination of contracts on the basis of extraordinary circumstances (“viktig grund”). However, it is doubtful whether this rule – that is discussed mostly in relation to long term contracts – could be applied analogously to a contract like this.

Maybe it should be added that it is always possible to terminate a contract if you breach the contract and pay the other party full compensation for his loss (including lost profit) caused by your termination.

Case 6 Government intervention makes use of rented petrol station impossi​ble

A leases a petrol station from B. Due to outbreak of war, the government confiscates all petrol in that area and it is impossible for A to obtain petrol from any source. As a result, A can make no use of the petrol station. He stops the payment on the lease.

Is A’s refusal to pay the rent justified?

Remarks on Case 6

As I understand, this is not a case of force majeur as this concept is used in Swedish law, but a case where an assumption regarding the fulfilment has failed. This is an ordinary fulfilment assumption which has to do with A’s use of the fulfilment he has received from B. Situations like this in sale contracts are in Swedish law dealt with under the rules in sections 17-21 of the Sales Act on the vendor’s responsibility as to the quality standards of the goods, and under the doctrine of assumptions. The borderlines are not entirely clear, but it is at least normally required under the Sales Act that the limitation on the buyer’s use of the goods was imposed (or at least that the conditions from which the limitation followed were at hand) at the time of delivery (“avlämnandet”). Thus, the vendor’s responsibility under the law does not cover the situation where it, after delivery, becomes impossible for the buyer of a petrol station to acquire petrol. It is submitted that this rule should, as a main rule, be applied analogously to lease contracts. I can se no legal ground to make an exception or to apply the doctrine of assumptions in this case. 

War is not normally force majeur to a monetary obligation, as the war does not make it more difficult to effect the payment. 

In case of war, danger of war or other exceptional conditions as described in the Moratorium Act, the government is entitled to ordain moratorium as to payment obligations. However, this only postpones the duty to fulfil the obligation. 

The war and the confiscation of petrol are changed circumstances, which could be considered under section 36 of the Contracts Act. It is not easy to say how a Swedish court would handle an extraordinaire case like this. It might be of importance if the war and its consequences as to petrol were possible for the parties to foresee at the time of the formation of the contract. On the other hand, it is not impossible that the war would be considered as ground for adjustment per se. Although, it is more likely that the contract would be considered as unreasonable only after the expiration of some time, when the amount A has to pay has become big enough. 

The rule that a long term contract can normally be cancelled on the occurrence of extraordinary circumstances (“viktig grund”), would probably be applied considering the impact of the war on A’s use of the petrol station. 
Case 7 Hotel Reservation

A booked a room at B’s hotel, but:

a) The exhibition he wants to visit is cancelled at the very last moment.

b) A terrorist movement declares that it is to launch a campaign against tourists in that town.

c) An unforeseeable strike of airport personnel prevents A from travelling at the specified time to the city where the hotel is located.

d) The coronation procession scheduled at the respective date is cancelled. The room has a view to the street, on which the procession was supposed to take place. Due to the extraordinary event, the agreed price is ten times higher than the regular price.

Is A entitled to cancel the reservation?

Remarks on Case 7

These cases are somewhat special, because a hotel reservation is normally not considered as binding in a Swedish hotel. However, different procedures are used in some cases. For instance, you can leave your credit card number as a guarantee. Then you would probably have to inform the hotel on the planned day of arrival, or maybe even the day before, or you will have to pay, but only for the first night. At some hotels it is also possible to contract for a binding reservation even for a longer visit. In such cases, the answers would be depending on the content of the contract. 

If you have contracted for a binding reservation, the first question in a case as these is if it could be considered that you have assumed the risk of changed circumstances. If so, the doctrine of assumptions could not be used. 

When these cases are judged, it has to be considered that a binding hotel reservation is an extraordinary contract and therefore the circumstances at the formation of the contract have to be taken into consideration. When you enter into such a contract, you could normally be assumed to be fully aware of the risks. Therefore the judgement of these situations has to be somewhat more rigid than would have been the case had such reservations normally been binding. 

On the other hand; if you did not notice or understand that the reservation was binding, that could be an argument in favour of adjustment or cancellation of the contract, especially under section 36 of the Contracts Act and if you are a consumer. 

In all the four cases ordinary fulfilment assumptions which has to do with A’s use of the fulfilment he will receive from B has failed. Assumptions of this type are comparatively often of legal relevance in case law. However, the main rule is that they are not relevant.

None of the four different situations has, as far as I know, been tried before a Swedish court. 

Case a) and c) are normal daily life situations and it is not easy to find an argument to the effect that A would be entitled to cancel the reservation, if it is binding. Case d) is practically the same, but here the high price is also to be considered as an argument. 

In case b) A’s argument would be that he is not able to use the hotel room without risking his life and health. This is a good argument not to use the room. Although I doubt this is a good reason for letting B stand the risk instead of A. 

In case d) adjustment of the contract could also be considered under section 36 of the Contracts Act. The question is if the contract is unreasonable with reference to the price and the changed conditions. The extremely high price is a good argument to adjust the contract, but not for cancellation. 

Case 8 Shop rental

A is the owner of a bookshop. He contracts with B for the rent of business accommodation in B’s shopping center. The fixed period of the lease is 5 years. The shopping center has just been built and a large part of the accommodation is still unoccupied. Both parties expect at the time of contracting that a variety of shops (hotel and catering trade, retail sale) will settle down. One year later almost all accommodation is rented, but ¾ of the shopping center consists of restaurants and cafes. For that reason most potential customers visit the shopping center after A closes the doors of his bookshop.

Is A entitled to cancel or to renegotiate the contract?
Remarks on Case 8

There is no right, under Swedish law, to have a contract renegotiated. Although, if A is entitled to cancel the contract or to demand for a contract clause to be adjusted or ”ignored” in a particular case, it might be possible for him to persuade B to agree on a renegotiation instead.

In this case an assumption regarding the fulfilment has failed. The assumption is a so called ordinary “fulfilment assumption”, which has not to do with the fulfilment as such but with A’s use of the fulfilment he received from B. Assumptions of this type are comparatively often of legal relevance in case law. However, the main rule is that they are not relevant. For situations where the assumption is connected with the other party’s behaviour after the conclusion of the contract, a specific underlying principle in Swedish law applies, which states that the other party is normally free to do what he likes, as long as his contractual obligations are fulfilled. Therefore the main questions in this type of cases are if there is a breach of contract or if there is another specific ground (often unexpected profit) to render the assumption legally relevant. 

In Swedish case law, there is a kind of parallel case in NJA 1997 p. 5. A private person, A, contracted in summer 1991 with a co-operative building society for a co-operative flat in a new building that was constructed by the building society. A year later most of the apartments were still unoccupied. The building society then contracted with two housing companies, which acquired the unoccupied flats and rented them to the public on ordinary tenancy agreements. Thereafter only 10 of a total of 225 flats were owned and used by private members of the co-operative building society. A then cancelled her contract. She argued that the apartment was defective and that a basic assumption had failed, as she would not get the kind of housing she had contracted for. 

The Supreme Court decided that the contract would stand. The apartment was not defective under chapter 7 section 1 of the Co-operative Housing Act,
 as its fitness for use was not affected. The court accepted A’s statement, that it was a basic and visible assumption that she would acquire a flat in a co-operative living environment. This assumption could be of legal relevance if the building society had acted blameworthy – and thus had negligently caused the non-realisation of the assumption.
 But this was not the case. The building society’s measure to contract with the two housing companies was justified, as the demand for co-operative flats fell dramatically. The building society’s goals, that the society would survive and that the members (the owners of the co-operative apartments) would receive their apartments without any extra payment, were achieved. It had not been proved that the building society would have been able to attain any other acceptable solution that would better provide for the interests of the society and the owners of the co-operative apartments.

It is submitted that it might have been of importance for the outcome of the case, that A did not only contract to acquire an apartment, but also to become a member of the co-operative building society. Thus, A was not only a buyer (or tenant) but had so to say involved in a kind of joint venture with the building society. What she could demand, as a member, was only that the building society was taking charge of her interests as a member of the society and not her interests as a buyer. As a buyer, she could only demand for a flat that was fit for use. It is possible to argue that the case so to say fell between two stools. The rules of the co-operative building society’s responsibilities as a vendor turned out to be too narrow. And the society’s duties as such were not appropriate to protect A as a buyer. Only the limitations of the vendor’s responsibilities under the Co-operative Housing Act can justify that the assumption was not regarded as legally relevant on basis of A’s reliance upon the society’s better knowledge, or the profit the society gained at the expense of A. As a consumer, A should have been better protected. 

In the case at hand, the conditions are somewhat different. This is a contract for normal tenancy and none of the parties is a consumer. There is no promise or warranty, nor any clarification. There is no strong indication that A is entitled to rely upon B’s better knowledge, nor any facts supporting the conclusion that B has gained any profit at the expense of A. Thus, the main question in this case is also if B has negligently caused the non-realisation of the assumption. The main rule is that a party to a contract is free to act to protect his own interests as he wishes. It is submitted that this rule would stand if this case were tried before a Swedish court. There is no obligation for B to prefer (or avoid) a certain type of tenants. In this case it seems that B has not even had any real possibilities to choose the tenants. Thus, my conclusion is that A is not entitled to cancel (or renegotiate) the contract.

Case 9 Long-term supply of beer

A is the landlord of a bar. He enters into an exclusive supply agreement with the beer brewery B for a fixed period of 15 years. Pursuant to the contract, A is obliged to accept and pay a specific quantity of beer on a monthly basis, while he is allowed use technical equipment and furnishings owned by B. Consumption of beer, however, remains far below expectations. The bar is well attended but the “B-beer” is unpopular amongst customers of A’s bar. A requests adjustment or termination of the agreement.

Is A´s claim justified?

Remarks on Case 9

Under the Sales Act (sections 17 ff) the vendor has a responsibility for the quality of the goods delivered (these rules deal with so-called qualified fulfilment assumptions). The main principle is that the buyer bears the loss when his ability to use the goods as planned is affected by circumstances that are not related to the quality of the goods (ordinary fulfilment assumptions as to the use of fulfilment received) or are not covered by the rules. However, this rule is not without exceptions. For instance, the law deals only with defects related to the physical quality of the goods, or to the legal rights the buyer acquires from the seller. But the rules may be applied analogously if the law or a decision from a state or municipal authority imposes legal restrictions on the buyer’s use of the goods. 

In this case, there is no information submitted regarding the reason the beer is unpopular. If there is something wrong with the beer, the buyer can of course plead responsibility under the Sales Act. But if that is not the case, he will have to refer to other rules. To do that, he needs to know why the beer is “unpopular”. If the reason can be identified, it might also be that the vendor knew of it and thus acted fraudulently at the time of the conclusion of the contract. If so, the buyer can refer to section 30 or 33 of the Contracts Act or the doctrine of assumptions. It might also be that the vendor has afterwards done something that has made the beer unpopular and thus maybe has negligently caused the failure of the buyer’s basic assumption concerning the beer’s popularity. This might then be relevant under the doctrine of assumptions. 

If the reason why the beer is unpopular cannot be identified – or if it’s just a matter of taste – the buyer’s situations is probably worse. Of course, it is still possible that he has somehow been fooled (to believe that he bought a popular beer when he did not) at the formation of the contract, and that he can relay on that. But, if that is not the case, it is not easy to find any relevant argument under Swedish law for the buyers claim. He can always try to relay on section 36 of the Contracts Act as a last resort. But that section is applied restrictively in relations between tradesmen. And it’s not principally aimed at correcting disturbances of the equilibrium under a trade contract. That is especially true when a tradesman has as in this case knowingly assumed a risk. The buyer can argue that his losses are significant and that section 36 can more often be applied in a long term contract. But it is doubtful whether that would be sufficient. 

When this has been said, it should also be added that there is one good argument in favour of the buyers claim. He has bought beer for as long as 15 years. Most of the beer cannot be sold, so I suppose it just goes to waste. So, basically, if the contract stands, the beer will be produced just to be wasted. That is indeed an unnecessary waste of resources that could be used for better aims (such as more popular beer). This is also really bad marketing for the seller. This is most likely a good argument for a voluntary renegotiation of the contract. The parties might find a better solution, such as the buyer is buying another type of beer to a somewhat higher price instead. I don’t think section 36 has ever been applied on basis of such an argument, but the possibility to do so cannot be out ruled. The rule is still comparatively new, and one of its aims is to open up for new solutions. However, until today the judges have been rather restrictive in its application.

Case 10 Export ban

Firm A purchases technical equipment which is to be produced by firm B. The parties know that firm A plans to resell the equipment to Iraq. At the time of contracting, exports to Iraq are illegal but the parties expect that the status quo will change until the time of delivery. The parties are aware that the equipment can only be sold to Iraq at a reasonable price. When firm B has completed production and offers delivery, exports to Iraq are still illegal and no change is in sight. Firm A refuses acceptance and payment.

Is A’s refusal of acceptance and payment justified?
Remarks on Case 10

This is an ordinary fulfilment assumption, which has to do with A’s use of the fulfilment he will receive from B. Assumptions of this type are comparatively often of legal relevance in case law. However, the main rule is they are not relevant. 

The buyer’s refusal could not possibly be justified under Swedish law. The rules of the Sales Act (sections 17-21) form the main limit for the vendor’s responsibility as to the goods. This responsibility under rules of breach of contract does not cover the situation where it is impossible for the buyer to sell the goods as planned. The parties have not contracted for this situation. It could be considered that the buyer has knowingly assumed the risk for this situation. More importantly, there is no specific ground to apply the doctrine of assumptions or Section 36 of the Contracts Act. 

C. Frustration of specified purposes
Case 11 Use of real estate by transferee does not comply with expectations of transferor

A sells his family house to B at a price far below its market value. Both parties assume that B would dedicate the house to cultural purposes only. However, this assumption was not inserted into the contract as an explicit condition. B changes his mind and gives it to one of his daughters instead.

Is A entitled to ask for the difference between the agreed price and the market value or, alternatively, to reclaim the house?
Remarks on Case 11

In this case, the parties did only assume – and not agree – that the house would be dedicated to cultural purposes only. If there was also an unwritten condition, the situation would be different. If the house is a real estate, the contract cannot, due to chapter 4 section 2 of the Code of Land Laws
 be made dependent on a condition that is not mentioned in the written contract that has to be signed. This rule applies also if the contract could be qualified as a gift contract (section 29). Reduction of the prise is although another thing. Such an implied condition would have been valid. 

This case gives a typical example of the category (12) of “assumptions regarding other objectives than economic values”. Assumptions of this kind are traditionally not normally relevant under the doctrine of assumptions. The case has not been tried, but it is most unlikely that the absence of a condition in the contract could be considered an unreasonable contract term under section 36 of the Contracts Act. The answer is that A is not entitled to ask for the difference between the agreed price and the market value, or to reclaim the house. 

A more interesting case (although concerning economic values) in Swedish law is NJA 1943 p. 109. A town district purchased at real estate to an association, which promised to build a first class hotel on the land. Since the associations application for permission to build the hotel had been rejected by the permission authority, the town district claimed for cancellation of the contract. The Supreme Court rejected the claim, arguing that the purchase was not subject to the condition that the association would be able to build the hotel, that the association’s inability to do that did not grant the town district the right to cancel the contract and that there was no ground to cancel the contract on basis of failed assumptions. In this case it was really the claimant’s (seller’s) assumption regarding an objective of the contract other than the fulfilment (the building of the hotel) that failed. 

Another somewhat similar case is NJA 1911 p. 593. A licence to sell spirituous liquors, connected to an old inn, was leased with rent to be paid periodically. After some time the licence was, by a Royal Ordinance, limited to selling at the inn. The Supreme Court approved the leaseholders claim for relief from further rent, arguing that this was fair as the rent was agreed to be paid periodically and the licence had through intervention by law been fundamentally reduced. 

Case 12 Divorce laws lack a basis for compensation

Before A and B get married, they enter into a prenuptial agreement, in which they agree on separation of property. During the marriage A buys a house and A and B use the house as their family home. The price of the house is EURO 500,000. A is the sole proprietor of the house, but B has contributed EURO 100,000 to the purchase-price. In addition, B does extensive renovation work before they move in. The renovation would have cost EURO 50,000, if professional services had been employed. After A and B have lived together in the house for one year, they separate and get divorced. Divorce law does not provide for a basis of compensation.

Is B entitled to compensation for his contribution to the family home?
Remarks on Case 12

This is not a typical case of unexpected circumstances. No party is seeking relief from any contract. Instead, the problem is caused by the acquisition of the house and the absence of any formal right to the house for B, in spite of the fact the B has invested money and work in the house. 

In Swedish case law, problems of this type are solved by the application of certain principles of so called “hidden title” (”dold äganderätt”), that are basically rules of commission. If the pre-requisites are fulfilled, A and B will be considered joint owners. According to chapter 12 section 3 of the Code of Marriage,
 a term or condition of a marriage settlement may also be modified or set aside if such term or condition is unreasonable with reference to the contents of the agreement, the circumstances at the agreement, circumstances arising later and other circumstances. When there is a need for it, the doctrine of assumptions or Section 36 of the Contracts Act may be applied (analogously) as a complement to the rules in the Code of Marriage.

D. Mutual mistake
Case 13 Market value of shares

A holds shares of the X-corporation. He agrees to sell the shares to B at the current price as listed by the stock-exchange on the day of contracting. In the written contract, the parties set a price of 10 Euro per share. However, the actual price per share on the day of contracting is 12 Euro. The internet service, from which the parties derived the price, had displayed an incorrect number. When A finds out about the correct price, he demands that the purchase price is to be increased to 12 Euro.

Can A ask for a price of 12 Euro per share? Can he, alternatively, cancel the contract?
Remarks on Case 13

This is not a case concerning changed circumstances, but an example of mistake at the formation of a contract. It first calls for an interpretation of the contract. It is explicitly stated that the agreement is that the shares are sold “at the current price as listed by the stock exchange on the day of contracting”. Under such circumstances, it probably does not matter that something else has been written on the paper. The paper is not the contract. A can ask for a price of 12 Euro per share pursuant to the contract.

The next question is whether B has a claim for relief on the basis of the common mistake. B actually thought the prize was 10 Euro per share and had good reason to believe that. The price would probably not be considered as unreasonable under section 36 of the Contracts Act, but the doctrine of assumptions might be applied. There is a tendency in Swedish law to render an erroneous assumption relevant when it has been of immediate relevance to the contents of the contract, se NJA 1947 p. 150 below. If B can claim that he would not have entered into the contract, had he known the correct market prize, and that A knew or ought to have known that, it is submitted that he is entitled to terminate the contract, but not to adjust the price. 

If the interpretation of the contract would instead result in the conclusion that the written contract is to be adapted, a similar problem would occur on A’s side. For this situation, case law is more relevant. In NJA 1947 p. 150 a seller, who had sold all the shares of a corporation owning real estate, had overlooked some payments that had been made on the corporation’s debts. As the parties had based the calculation of the price on the figures provided by the seller, the price thus became too low. The price was adjusted by the Supreme Court, which argued that the price was in fact settled in the contract to be the equivalent of the difference between the assets and the debts of the corporation. However, it is doubtful if this was really the truth. It would seem more realistic to apply the doctrine of assumptions on basis that the defendant, as a result of the fact that the assumption was erroneous, gained a profit at the expense of the claimant. Such an application is possible also in this case. 

E Miscellaneous issues
Case 14 Strike and restriction of electricity supply
A agrees to deliver some goods to B at a certain date, but: 

a) The workers of a subcontractor go on strike.

b) Due to problems with the State energy production and distribution system the Government decides to cut the electricity supply during night making it impossible to work at night.

As a result, A cannot deliver the goods for an uncertain period of time.

Is B entitled to cancel the contract and to ask for damages?

Remarks on Case 14

This is a sale of goods contract and under Swedish law the problems that arise are dealt with in Sale of Goods Act.
 The seller’s delay in delivery of the goods is one of the major categories of breach of contract. The main rule, as set forth in section 22, is that if the goods are not delivered or not delivered on time, and such does not depend on the seller or some circumstances on his side, the buyer is entitled to require performance by the seller or terminate the contract. He is also entitled to damages. Furthermore, he is, under section 42, entitled to withhold payment to an amount equivalent to the claim.

The buyer’s right to require performance by the seller under section 23 does not apply if there is an obstacle which the seller is unable to overcome or delivery would demand sacrifices that are not reasonable considering the buyer’s interest in receiving the goods. But again, the buyer is entitled to demand delivery, if the impediment ceases to exist within a reasonable time. The right to require delivery is, however, lost, if the buyer does not exercise that right within a reasonable time. 

Under section 24, the seller is entitled to question the buyer whether he, despite the delay, will accept delivery within a certain time limit. If the buyer does not respond within a reasonable time after he has received the seller’s message, the buyer may not terminate the contract if the seller delivers within the time limit. The same rule applies if the seller has merely informed the buyer that he is going to deliver within a certain time limit. 

The main rule as to termination of the contract on basis of the sellers delay is stated in section 25. The buyer is entitled to terminate the contract if the breach is of fundamental importance to him and the seller knew or ought to have known this. The buyer may also choose to fix an additional period of time for delivery. If the time limit is not unreasonably short, the buyer may terminate the contract if the goods have not been delivered within the additional time period. During the additional time period, the buyer is, on the other hand, only entitled to terminate the contract if the seller informs him that he will not deliver on time.

If the goods are to be manufactured or procured for the buyer exclusively according to his instructions or wishes and it is impossible for the seller to utilize the goods in any other way without a major loss, the buyers right to terminate the contract is limited under section 26. This section states that the buyer is entitled to terminate the contract only if the purpose the buyer had in entering into the contract is fundamentally not realisable. 

The main rule concerning damages under section 27 is that the buyer is entitled to compensation for his direct losses caused by the sellers breach of contract, where the seller is unable to prove that the delay is caused by an obstacle outside of his control, which he could not reasonably have foreseen and the consequences of which he could not reasonably have avoided or overcome. If the delay is caused by a subcontractor, the seller does not have to pay damages if the subcontractor would also have been excused under the same rule. The buyer’s right to damages for indirect losses applies only when the delay, or the loss, is caused by the seller’s negligence.

When the seller is prevented from delivering the goods, under section 28, he is obliged to inform the buyer of the obstacle and its effects on his possibilities to fulfil the contract. If the buyer does not receive such a message within a reasonable time after the seller has, or should have, acquired knowledge of the obstacle, the buyer is entitled to damages for his loss which could have been prevented had he received the message in time. 

If the goods have been delivered late the buyer is, under section 29, obligated to give the seller notice of his intention to terminate the contract or claim for damages. If such notice has not been given within a reasonable time after the buyer acquired knowledge of the delivery, the buyer may not terminate the contract or claim damages on basis of the delay. However, the buyer does not have to give special notice of his intention to claim damages, provided he has informed the seller that he will terminate the contract. In addition, the buyer is always entitled to damages, when the delay or the loss is caused by the seller’s negligence.

If the time of delivery has not yet passed, the delay that can, in this case, be foreseen is what is commonly referred to as an anticipatory breach of contract. When, after the conclusion of the contract, it becomes apparent that the seller will not perform a substantial part of his obligations, the buyer is under section 61 entitled to withhold payment. He then has to immediately inform the seller, or the seller is entitled to damages for his loss which could have been prevented had he received the message in time. The buyer must continue with performance if the seller provides adequate assurance of his performance. 

If prior to the date for performance of the contract it is clear that the seller will commit a fundamental breach of contract, the buyer may terminate the contract under section 62. However, the termination is ineffective if the seller immediately provides adequate assurance of his performance. 

In light of the above it follows that the main pre-requisites in respect of the buyer’s right to require performance are that there is an obstacle which the seller is unable to overcome, or that delivery would demand for sacrifices that are not reasonable, considering the buyers interest in receiving the goods. The two situations described in the case have to be tested under these pre-requisites. The outcome in the first case would very much depend on the circumstances in both cases. Is it possible to receive energy from other sources? What would be the price? A strike of a subcontractor’s workers is probably not normally possible for the seller to overcome.

Similarly, the main pre-requisite when it comes to damages is if the seller is able to prove that the delay has been caused by an obstacle beyond his control, which he could not reasonably have foreseen and the consequences of which he could not reasonably have avoided or overcome. When, as in this case, the delay is caused by a subcontractor, the seller does not have to pay damages if the subcontractor would also have been excused under the same rule. 

The situation concerning problems with the State energy production and distribution system which makes it impossible to work during night time has to be tested against the circumstances in the specific case. Is it, for instance, acceptable to rely only on State energy supply? Is it possible to buy energy from other suppliers or to arrange for other sources of energy? 

A strike of a subcontractor’s own workers would probably not normally be considered to be under the subcontractor’s control. An exceptional case is probably at hand if he has himself caused the strike by clearly violating rules of law or collective bargaining agreements. There also has been some discussion of whether a local strike that is strictly local and does not form part of general negotiations of collective agreements is really impossible for the employer to overcome. However, this is not the place for further elaboration on this theme.

Case 15 Disclaimer
The construction company A agrees to build a double-floor building on B’s ground for the price of 2.000.000 €. In the contract the parties stipulate a disclaimer which excludes “all the rights of both parties arising from unexpected circumstances”. Two weeks after the construction work has begun a granite rock, which could not have been detected by the parties before conclusion of the contract, is revealed on B’s ground. As a result the costs of the construction increase by 300 %.

Can A ask for renegotiation or can he cancel the contract in spite of the disclaimer? 
Remarks on Case 15

There is no right, under Swedish law, to claim renegotiation. Although, if A is entitled to cancel the contract or to demand for a contract clause to be adjusted or ”ignored” in a particular case, it might be possible for him to persuade B to agree on a renegotiation instead. 

In this case, it is necessary to address the interpretation of the contract clause. The disclaimer deals only with rights arising from “unexpected circumstances”, while the problem is due to an error in motivis and not a chance in the circumstances. If the wording “unexpected circumstances” is to be understood as “changed circumstances” (including expected chances that has not come to pass), which would be the normal reading if it was in Swedish (translated as “oförutsedda omständigheter”), the disclaimer cannot be applied. That is because the presence of the granite rock is not a “change”, as it has been there all the time. If the wording “unexpected circumstances” is to be understood as “unknown or changed circumstances”, the disclaimer can in principle be applied. The problem that we will then have to deal with is one of unfair contract clauses. This latter view will be applied in the following text.

It is certainly true that contractual stipulations addressing the issue of unexpected circumstances – and the application of Section 36 of the Contracts Act on such contract clauses – have played a major role in Swedish case material and scholarly discussion. This discussion in Swedish law is in most cases part of the doctrine of breach of contract. Most of these clauses are so called force majeur or hardship clauses, dealing most commonly with situations where the fulfilment of a party’s promise has turned out to be impossible or unexpectedly burdensome. The main optional legal solution to this type of problem is stated in Sections 23 and 27 of the Sale of Goods Act. Section 23 states, as the main rule, that the buyer’s right to require performance by the seller does not apply if there is an obstacle which the seller is unable to overcome or delivery would demand sacrifices that are not reasonable considering the buyer’s interest in receiving the goods. The main rule concerning damages under section 27 is that the buyer is entitled to compensation for his direct losses caused by the sellers breach of contract, where the seller is unable to prove that the delay is caused by an obstacle outside his control, which he could not reasonably have foreseen and the consequences of which he could not reasonably have avoided or overcome. Since the beginning of the 1990’s it is common that the wording of hardship clauses are close to that of the corresponding rules in the Sale of Goods Act. Another common type of clauses that deal with the issue of unexpected circumstances is index clauses, stating that a monetary compensation is to be increased as prises rises etc. 

In Swedish law there are several methods to deal with the problem of disclaimers and other contract clauses that are difficult to understand the meaning and foresee the consequences of at the time of the formation of the contract. First, there are some requirements that have to be fulfilled, if a disclaimer is to be accepted as part of the contract, which are of special importance if the disclaimer is part of a standard form which is separated from the main contract document that has been signed by the parties. Second, the interpretation of a contract clause that is burdensome or surprising to the other party is restrictive. Thus, the clause is, in case of obscurity, interpreted in accordance with the normal (optional) rule of law or in favour of the other party. The main method to deal with these types of clauses is through the application of Section 36 of the Contracts Act.

In a construction contract like the one at hand, it is normal to do some investigation of the condition of the ground. It is also normal to decide in advance which party would be responsible for the information about the ground, which the parties act on at the formation of the contract. If the buyer is responsible under the contract for this information the problem asked for would not arise. It could also be of importance if the buyer has provided information concerning ground conditions, on which the construction company has relayed. If that is not the case, the construction company would normally be responsible to carry out the work under the contract, notwithstanding the condition of the ground. In this case, it is first necessary to ask whether the disadvantaged party would have been entitled to cancel the contract had there been no disclaimer. When addressing this issue, it is necessary to keep in mind that this is not a case of changed circumstances, but a case of error in motivis. 

The situation at hand, where an obstacle is revealed which increases the costs of the construction company’s performance is an example of failure of the basic assumption that the claimant’s fulfilment of his promise will not be unexpectedly burdensome. Normally parties in a contract like this have agreed on the use of specific standard terms (most commonly AB 04
), which deals with this type of situations. If that is not the case, the normal way to proceed would be to apply the above cited rules of obstacles in Sections 23 and 27 of the Sale of Goods Act. An alternative would be to apply the clauses in AB 04, which could provide a more suitable solution for this type of contracts. 

The granite rock could not have been detected by the parties before the conclusion of the contract. I also have to assume that the consequences of the presence of the rock could not reasonably have been avoided or overcome by the construction company. The cost of the construction would be four times as high as initially could be expected. I believe there is a good chance it would, in a situation like this, normally be possible to cancel the contract without damages. That is true whether you apply the Sale of Goods Act or AB 04. 

In case law, a distinction has been made between two main types of disclaimers.
 The first type is related to the quality of a parties own performance. If a disclaimer of this type which is general in wording, such as “the goods is to be delivered as it is”, there is an increased risk that it will be considered as unclear and interpreted in favour of the party entitled to the performance. And even if that is not the case, there is a comparatively higher risk that the clause will be judged as unreasonable under section 36 of the Contracts Act. The second type of disclaimer refers to the remedies of breach of contract. A clause that cut off all the remedies or damages above a fixed amount, in case of breach is of course clear enough. A main rule is that it is unreasonable to apply a disclaimer in favour of a party who has himself caused the breach by gross negligence.

Under section 36, it is possible to consider that a contract clause is unreasonable as such, notwithstanding the situation in which it is to be applied. This is obviously not the case with the disclaimer in question, as it is not difficult to think of situations where the clause could be applied with no problems. Of importance could also be whether the contract contains other clauses that have an impact on the importance of the disclaimer. In this case I have to assume there are no such clauses. The most important argument in favour of the application of section 36 is, of course, that the presence of the rock fundamentally alters the equilibrium of the contract. This is because the cost of the construction company’s performance has increased, compared to what could have been expected at the formation of the contract. It is also possible – although not necessary – that the worth of the performance to the buyer has increased. A heavy argument against the application of section 36 is that this is a commercial contract and that the parties knew what they where contracting for.

Viewing the disclaimer more closely, it is difficult to avoid the impression that everything is not as it should be. It is well known that a party who is obliged to fulfill an obligation is normally responsible for changes in circumstances that could affect his possibilities to perform. Only in exceptional cases of extreme hardship is it possible for a party to have the contract cancelled or adjusted on the grounds of unexpected circumstances. So, what is the need for a disclaimer? And is it even possible that a disclaimer could, normally, work in these exceptional situations? On the other hand, the construction company has entered into the contract with eyes open as to the meaning of the contract, and was accordingly knowingly assuming the risk of obstacles in the construction work. 

At this stage of the analysis, it is again necessary to address the interpretation of the contract clause. The disclaimer excludes “all the rights of both parties arising from unexpected circumstances”. It could be argued that this is clear enough and that the disclaimer excludes all legal effects of unexpected circumstances. But this interpretation would result in a rather strange contract. Therefore, it is necessary to ask for other possible interpretations. Is it possible that the disclaimer does not address cases of breach of contract, but only other situations of “unexpected circumstances”? The most common Swedish words for unknown or changed circumstances (such as “felaktiga förutsättningar” or “ändrade förhållanden”) do not normally refer to cases of breach of contract. An important distinction is made between breach of contract and failure of basic assumptions. Furthermore, it could also be asked, if the cancellation of a contract is really based on a “right” in the meaning of the disclaimer. It is possible to argue that the nature of the remedy cancellation is only affecting the already existing right for a party to demand fulfilment and that it does not give rise to a new right. Whether this way of reasoning could be accepted or not depends on the meaning of the words “unexpected circumstances” to the parties and on the circumstances of the case. I believe that normally the arguments would not be decisive.

It is not easy to say how the disclaimer would be judged under section 36 in a Swedish court. Although I believe that, even if there are not so many other arguments in favour of the application of section 36, there is a good chance the heavy burden that would otherwise be implied on the construction company would be considered to render the clause unreasonable. Anyway, it is clear that a case like this would provide for an answer to at least one important question concerning the meaning of the prerequisite “unreasonable” in section 36. 

It is also possible to try a case of this type under the doctrine of assumptions. The construction company then has to argue that it made a mistake at the formation of the contract. The company was not knowingly assuming the risk of the ground conditions, as it was convinced that they were good. It is, although, not easy to find a convincing argument to consider the assumption legally relevant. Probably that could be the case only if the construction company had some reason to rely on the better knowledge of the buyer as to the ground conditions or the buyer knew or ought to have known of the rock (which is not the case here).
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