Questionnaire: Unexpected Circumstances

(Hard Core Cases marked by *)

HUNGARY

By way of introduction, we would like to summarize briefly the rules of Hungarian law relating to the frustration of performance and to the modification of a contract by the court, which could be the most common consequences of unexpected circumstances emerging after the conclusion of a contract.

Under Hungarian law, frustration occurs if the obligation cannot be performed due to a reason, which arises after the agreement is concluded. 

Hungarian law regulates the frustration of performance in Act No. IV of 1959 on the Hungarian Civil Code (hereinafter referred as the "Civil Code") among the rules pertaining to contracts, and, more specifically, they appear in the part dealing with breach of contract.  This fact clearly indicates that in Hungarian law frustration may occur not only where the frustration can be attributed to neither parties but also when any or all of the parties are responsible for causing the frustrating event. Special rules exist for contracts for work (Section 399-400 of the Civil Code) and insurance agreements (Section 545 of the Civil Code).
Types of frustration.  The Hungarian law currently in force recognises three different types of frustration:

· Impossibility ("physical frustration" in Hungarian) occurs if items necessary for performance are destroyed after the contract has been concluded;

· Subsequent illegality ("legal frustration" in Hungarian) occurs if the performance cannot be carried out because an act of the state issued after conclusion of the contract prohibits the performance;

· In the case of frustration of purpose the performance may still be feasible for the obliged party, however, "it cannot be expected from that party to perform if the performance would require unforeseeable, extraordinary difficulties or a disproportionate sacrifice due to circumstances that have arisen after contracting" [BH 1985.101., BH is the abbreviation of “Bírósági Határozatok” (Court Decisions) a monthly periodical in which final court decisions are reported under the editorship of the Supreme Court].

Although the "economic frustration" adopted from German law had previously been recognised by Hungarian law, current court practice does not accept it.

Legal consequences of frustration: If performance becomes impossible/illegal, the agreement terminates and the parties are discharged from their covenants. If one of the parties is liable for the frustration, the other party is entitled to compensation.

It may be the case that the radical change of the circumstances existing at the time of concluding the contract does not result in the frustration of the contract. In this case the agreement does not terminate automatically, but the law often gives the opportunity to the party or parties who are not liable for the change of the circumstances to be discharged from the contractual obligations. Therefore, for example, Hungarian law allows to demand the return of a gift, if the assumption that formed the basis for giving the gift subsequently and permanently disappears [Section 582(3) of the Civil Code]. Another example is that if a law, enacted after the time of contracting, significantly changes the content of a contract, the Hungarian Civil Code allows the parties to rescind the agreement or to ask the court to modify the contract.

The Civil Code generally gives the opportunity to modify the contract in court in certain circumstances.  The court may modify a contract if it becomes injurious to any substantial lawful interest of one of the parties due to a circumstance arising in the long-term relationship of the parties after the conclusion of the agreement (Section 241 of the Civil Code).  In such cases, the court – upon the request of the injured party – will modify the contract for the future.

I. Equivalence of exchange is distorted

1. (*1) AC (~Canal de Craponne: Long-term contract, "regular" inflation/price-increase)

Early in the 20th century, the farmers A and B enter into a contract under which A promises to build and maintain an irrigation channel; B is entitled to draw off water at a fixed price. The contract is concluded for an unlimited period of time. Almost 100 years later, A’s successors ask for an increase in the price arguing that due to inflation and a rise in the cost of maintenance as well as labour the agreed price has become completely inadequate.

Is the claim of A’s successors justified? Are they, alternatively, entitled to terminate the contract?

As it was mentioned in the Introduction, Hungarian law makes possible for the court to modify the contract even if one of the parties refuses the modification. Pursuant to Section 241 of the Civil Code, the court may modify the contract of the parties "if the contract – establishing a long term relationship – becomes injurious to any substantial lawful interest of one of the parties in consequence of a circumstance arising in the long-term relationship of the parties after the conclusion of the agreement".

The required conditions of modification are strictly examined by the courts. They require the claimant to provide evidence showing what changes have occurred after the time of contracting or after the parties last amended the contract and furthermore to prove that these changes substantially and permanently hurt the claimant’s significant and lawful interest.  In order to establish the injury of a substantial lawful interest of the claimant – according to the practice of Hungarian courts – it is not enough to refer to changes, which have occurred in the conditions of the market in general or, for example, to the general impacts of inflation (see BH 1977.118.). To establish the statement of claim, the claimant has to demonstrate how these circumstances affect the individual contract in question, and how they influence the price (Metropolitan Court of Budapest Case No. 3.Gf.75.479/1999.). Furthermore, it is essential that only those reasons may be taken into consideration, which relate to the specific case; inflation affecting the whole society or the fact that life has become more onerous cannot serve as a basis for modifying the contract by the court. 

The court is obliged to analyse the situation of both contracting parties and compare the disadvantage, which has occurred for one of the parties with the disadvantage that would be caused to the other party as a result of amending the contract. The court will also examine whether the event coming after the conclusion of the contract was foreseeable taking adequate care. If the court finds that the event in question was actually foreseeable, then it is likely to dismiss the claimant’s claim for modification.
Based upon the above, we may state that in the present model case a Hungarian court would modify the contract introducing a price corresponding to the market price at the time of making the award if

(a) it can be shown that the present conditions of the contract concluded by the parties (which has undoubtedly created a permanent relationship) hurt the significant lawful interests of A’s heirs (e.g. the price does not cover the costs) and 

(b) it can be established that the amendment of the contract does not create a greater disadvantage for B’s heirs than the present situation for A's heirs, and 

(c) the court finds that A and B acted with the care generally expected from contracting parties despite that they did not contemplate in the contract the issue of frustration.  

For determining the real market price, the court can hire an expert if it seems necessary.

The changes can result in frustration and, consequently, in termination of the contract if A’s heirs are able to show that “due to circumstances that have come up after contracting, the performance of the contract would cause unforeseeable, extraordinary difficulties or would require disproportionate sacrifice that cannot be expected from them” (BH 1985.101.). A’s successors could try to make the court declare the contract frustrated using the above argument, but if it is possible to make the contract workable by modification of the price, it is very unlikely that the court would be willing to terminate the parties’ contractual relationship. 

2. FM (Hardship due to extraordinary inflation; hardship resulting from a foreign currency agreement)

(Extraordinary inflation) A receives a loan from the B-Bank. Under the agreement, the interest rate is fixed at 10 percent for five years. In the last 20 years before the agreement, the rate of inflation had been relatively stable within a range of one to six percent. In the third year after the conclusion of the agreement, the economic situation begins to destabilize and inflation rises quickly to 50 percent. 

B-Bank asks for renegotiation and adjustment of the contract.

As it was explained in the Introduction and in connection with the Case No. 1, under Hungarian law the court may modify the agreement only "if it becomes injurious to any substantial lawful interest of one of the parties as a consequence of a circumstance arising in the long-term relationship of the parties after the conclusion of the agreement" (Section 241 of the Civil Code). The purpose of this legal concept is to maintain the equilibrium of the performances during the time while the contract is in effect. 

The first question is whether a five-year long loan contract constitutes a long-term legal relationship between the parties or not. The court practice is inconsistent in this respect. There are decisions which say that a contract under which the obligation of any party can be fulfilled by a single action (for example by transferring the ownership of a land) cannot be qualified as a long term contract, notwithstanding that the price is paid in instalments through several years (see e.g. BH 1997/242., BH 1987/162.). 

However, the loan agreement between the parties can be qualified as a long-term contract because it creates a permanent relationship between the parties: the bank has to extend the loan for five years and A is obliged to pay back the borrowed money either in regular instalments or at the end of the loan period.

If the claim is based on the effects of inflation, the Hungarian courts will examine beside the conditions set out by the Civil Code, whether the parties contemplated the impact of the likely economical tendencies to the counter-performance at least as being foreseeable at the time of contracting. So, if the parties concluded the price having regard to the market conditions and to the changes which were foreseeable at the time of contracting, and despite all of these precautions the impact of inflation was so significant that it largely exceeded the parties’ calculations, then the court will amend the contract and adjust the price to reflect present market conditions. The court will state the current price, involving a forensic expert who prepares an opinion advising the court. (BH 1995.659.; Supreme Court of Hungary Gf. V. 31. 442/1994.)

However, we have to draw the attention to a judgment made by the Permanent Arbitration Court attached to the Hungarian Chamber of Commerce and Industry, which is partly contrary to the above. (Because the Arbitration Court only has competence to disputes between business organisations, it is clear that agreements concluded for professional or business purposes are regarded as completely different from consumer contracts.) Based on this judgment, general changes in the market can never be a basis for modifying a particular agreement, even if the parties considered the possibility of such changes with great care. Concluding a contract is taking risk and the legal institution of the modification of contract by court cannot be the tool to extinguish or to redistribute the risk of a business. (Judgment of the Permanent Arbitration Court attached to the Hungarian Chamber of Commerce and Industry, Case No. Vb/01158, BH 2003/1.).

(Variation: foreign currency agreement) The loan agreement between A and the B-Bank provides for repayment and interest in a foreign currency. In the last 10 years before the agreement, the relevant exchange rate had been relatively stable within a range of 20 percent. Subsequently, the national currency devaluates by 80 percent as compared to the foreign currency. 

A asks for renegotiation and adjustment of the contract.
If A’s income is in the foreign currency set out in the loan agreement, the intense devaluation of the domestic (national) currency does not impact the relationship of the parties.

However, if A’s income is in the national currency, it is clear that the performance under the loan agreement will cause difficulties for A. In this case the above written shall apply.

3. HCG (Government intervention; post-contractual imposition of a tax)

A and B enter into a contract under which A promises to supply 120,000 liters of industrial spirit to B. Subsequently, a statute is enacted by which an alcohol tax is imposed on the sale of industrial spirit. The tax statute provides that the seller has to pay the tax. The tax is so high that it even exceeds the price that A and B have agreed upon. 

Is A entitled to recover compensation for the additional costs or to cancel the contract?

Changes in the legal regulations after the time of contracting is quite a frequent problem: it may make difficult for one or both of the parties to fulfil their obligations undertaken in the agreement. Ad absurdum legal frustration (illegality) occurs if the new law prohibits performance of the contract.  In this particular case, the performance of the agreement has not become illegal, however, it has become more onerous due to the tax imposed after the parties had concluded the contract.

We have found judgments in the practice of Hungarian courts on how tax imposed after contracting affects a contract and its performance. Pursuant to the point of view of the Supreme Court of Hungary, if one of the parties has become a subject of value added tax (VAT) after contracting, he/she may request the court to amend the contract accordingly, provided that all other conditions set out by other acts have been met. (BH 1995.572., Supreme Court of Hungary Pfv. IV.20.810/1995.).

However, the practice of the courts does not require the contract to be completely impossible to perform. If the agreement cannot be realised under the original conditions due to an act of the state authorities after the time of contracting and the parties do not amend the contract accordingly, the contract becomes frustrated without liability of either party so that the agreement ceases to exist. (BH 1992.658.; Supreme Court of Hungary Gf. IV. 32 076/1990.)

In this particular case A has two options: (1) he can ask the court to amend the contract and the court will then decide on the reimbursement of the amount of tax to A, or (2) supported by the practice of the courts A can apply the legal consequences of illegality and the contract terminates automatically. In this latter case, A is obliged to notify the other party about the termination of the agreement immediately after having information about the change of law. Should A fail to do so, A will be liable for all losses arising from the late notice.

4. LV (Unexpected benefit)

B leases business premises from A for a fixed period of 15 years. Shortly after conclusion of the contract, the character of the area changes strongly and unexpectedly: A military airport located nearby is shut down and an enormous amount of public funds is invested in the area (infrastructure etc.). As a consequence, B´s business soars and his profits are 500% of what he could reasonably have expected. By the same token, the rental value of comparable business premises in the same area rises to 500% of the amount A and B have agreed upon. A claims that the leasing price is to be adjusted accordingly or, alternatively, that the agreement is to be terminated.

Is A´s claim justified?

In this scenario the significant increase of value does not form an obstacle to performance of the contract, so there is no basis on which one could declare the contract frustrated. 

If, however, frustration should apply at all, it would be frustration of purpose, however, Hungarian courts will only declare the contract frustrated if " the performance cannot be expected from one of the parties, because the performance would require unforeseeable extraordinary difficulties or disproportionate oblation due to circumstances that have come up after contracting" (BH 1985.101.)

Because this case does not satisfy the above criteria, the termination of the contract is not possible without further consequences. 

Pursuant to Hungarian law, the amendment of a contract by court may be possible if the contract becomes injurious to any substantial lawful interest of one of the parties in consequence of a circumstance arising after the conclusion of the contract constituting a long-term relationship between the parties (Section 241 of the Civil Code). The lease agreement, concluded for a definite, 15-year-long term, undoubtedly created a long-term relationship between the parties. Furthermore, it cannot be disputed that the circumstances to which the claimant refers are events which occurred after the time of contracting and that these circumstances do injure A’s substantial lawful interest as A could get five times more rental fee than the current rent under current conditions.

In this particular case, a Hungarian court would examine whether in all probability the changes, which occurred after the time of contracting, were foreseeable when the parties concluded the lease contract. The court should consider what can be deemed to be A’s business risk, and what falls outside this risk. The changes arising in this case were completely unforeseeable and the rent – being only one-fifth of what could be reached – is so much less than the market rent, the change exceeds A’s ordinary business risk. Therefore, the court will amend the contract and will establish the current rent as advised by an expert appointed by the court.

According to the Hungarian Supreme Court, the purpose of the amendment of a contract by the court is "to reflect the consequences of significant changes in the circumstances of the parties to a certain relationship by way of the amendment of the agreement" (BH 1992.123.). Consequently, the court is likely to amend the contract and adjust the rent to the changed situation in order to reflect the new circumstances.

II. Recipient’s use of contractual goods or services etc. is substantially affected

5. (*2) LV (Renovation of cellar becomes useless due to destruction of the rest of the building)

A agrees to refurbish B’s cellar into a wine-cellar. The work is scheduled to start one month after the agreement. Before the work has started, B’s house is completely destroyed during a heavy summer storm. However the cellar of the house remains fully intact. B immediately informs A and asks him not to perform. A insists on the agreement. He argues that B’s cellar is still intact, that he has reserved two weeks to perform the work and that he has already purchased the necessary materials.

Is B obliged to pay the contract price or, alternatively, to compensate A for his losses?

Since the cellar remained intact, we cannot apply the rules of impossibility, because the refurbishment of the cellar is still possible. However, the reason, which moved B to conclude the contract with A, has become frustrated. Frustration of purpose may be established if, as cited many times, "it cannot be expected from that party to perform; if the performance would require unforeseeable extraordinary difficulties or disproportionate oblation due to circumstances that have come up after contracting" (BH 1985.101.). As the present case does not satisfy these requirements, frustration of the agreement may not be declared.

Based on Section 395, Subsection (1) of the Civil Code the principal in a contract for work is entitled to rescind the agreement without any reasoning, but he is obliged to compensate the losses of the contractor. Applying this rule B can get rid of the contractual obligations by undertaking the compensation.

(We would like to point out that the Civil Code contains special rules relating to the frustration of agreements for work. These rules divide the liability for the consequences of frustration according to spheres of interests of the parties if the liability of neither party can be established (Section 399 of the Civil Code). So, in the case where the cellar had been also destroyed, and none of the parties were liable for such an event, A would have been entitled to get the full fee, but B is entitled to deduct from this amount an amount which equals the sum saved by A as a consequence of the cancellation, and the amount that has been earned or could have been earned without great difficulty by A at another place at the time in question, because the cellar belongs to B’s sphere of interest. Before beginning the job, A only could have claimed his expenses.) 

Since the performance has not become frustrated in the present scenario, B may choose from two options as follows: (1) B may rescind the contract, but then shall compensate for A's losses according to Section 395 Subsection (1) of the Civil Code; (2) B may refuse the performance (Section 313 of the Civil Code), which means that the doctrine of frustration under Hungarian law shall be applied (Section 312 of the Civil Code), so the agreement terminates and B shall compensate A for his losses. Whichever option B chooses, B is obliged to compensate A for his losses.

6. HCG (Government intervention makes use of rented gas station impossible)

A leases a petrol station from B. Due to outbreak of war, the government confiscates all petrol in that area and it is impossible for A to obtain petrol from any source. As a result, A can make no use of the petrol station. He stops the payment on the lease.

Is A’s refusal to pay the rent justified?
A governmental decision issued after the time of contracting which makes the performance of the contract impossible is the classic problem of frustration based on legal causes. Pursuant to Section 312 Subsection (1) of the Civil Code, in such cases, the contract automatically ceases to exist as of the time when the new law enters into force and the parties have no obligations towards each other from this time (except for the obligation of sending a notice to the other party). According to Hungarian court practice "if the contract cannot be performed under the original terms due to the measures taken by the state or an authority and if the parties do not consequently amend the contract, the performance of the agreement becomes impossible for a reason that is not attributable to either party, and therefore the contract terminates" (BH 1992.658.).

Based on the above, A may lawfully refuse to pay the rent after the governmental intervention enters into force, but must fulfil his obligation to notify the other party without delay (informing them about such governmental intervention). Should A fail to do so, he will be liable for the loss such failure causes for B.

7. PM (Hotel reservation: individual purpose of the visit frustrated; general safety endangered; coronation case)

A booked a room at B’s hotel, but:

a) The exhibition he wants to visit is cancelled at the very last moment.

b) A terrorist movement declares that it is to launch a campaign against tourists in that town.

c) An unforeseeable strike of airport personnel prevents A from travelling at the specified time to the city where the hotel is located.
d) The coronation procession scheduled at the respective date is cancelled. The room has a view to the street, on which the procession was supposed to take place. Due to the extraordinary event, the agreed price is ten times higher than the regular price.

Is A entitled to cancel the reservation?

The majority of the above scenarios may be classified as examples of frustration of purpose under Hungarian law. The notion of “frustration of purpose” is not defined by the law, it was developed by the court practice. According to this practice a Hungarian court may declare the agreement of the parties frustrated if "as a consequence of circumstances that have come up after contracting the contract can be performed only with such unforeseeable, extraordinary difficulties or disproportionate oblation that the performance of the contract cannot be expected from one of the parties" (BH 1985.101.). If the judge acting in the present case finds this rule applicable to the facts of the case, he will declare the contract frustrated in his judgment.

However, in my opinion it is not altogether clear how a Hungarian court would decide the cases described above. Published court practice exists in relation these situations, but we think that the answers of Hungarian law might be as follows.

A) The cancellation of the exhibition at the very last moment is – in all probability – not enough to declare the contract frustrated because the purpose of the hotel guest’s trip relating to the lease of the room is irrelevant an unknown for the hotel.

B) Threats of terrorist movements do not form a basis for the frustration of contracts according to the current practice of Hungarian courts. 

C) The case of the guest who is not able to reach the city due to the strike may belong – in our opinion – to the field of impossibility, so the clause cited many times above cannot be used to judge this situation. We think that the relevant fact to be examined is that the frustration of contract is not attributable to the guest, so this contract terminates without the fault of either party, therefore the hotel cannot ask for compensation for its loss under Section 312, Subsection (1) of the Hungarian Civil Code. It is essential, however, that the guest/passenger, on receipt of notice about the frustration of contract, notifies the hotel immediately of the fact that he/she will not arrive to the hotel for the time booked. Should the guest omit to do so, the guest will be liable for the loss stemming from his/her omission. [Section 312, Subsection (1) Phrases 2-3 of the Civil Code].

D) Cases belonging to the well-known coronation cases in English law (Krell v Henry [1903] 2 K.B. 740., Griffith v Brymer [1903] 19 T.L.R. 434.) would be classified as frustration of purpose under Hungarian law, to which the rule of the Court Decision BH 1985. 101. shall apply. But based on that decision the court may not declare the contract frustrated as there are no unforeseeable extraordinary difficulties or disproportionate obligation in respect of the performance (i.e. payment of the increased rent). There is, however, still a question as to whether the increased rent should be paid even if the coronation is cancelled or whether only a reasonable amount shall be paid, having regard to the fact that the rent for that certain day was increased purely on the basis of the coronation that had been subsequently cancelled. 

8. MP (Shop rental: unexpected business environment in shopping center)

A is the owner of a bookshop. He contracts with B for the rent of business accommodation in B’s shopping center. The fixed period of the lease is 5 years. The shopping center has just been built and a large part of the accommodation is still unoccupied. Both parties expect at the time of contracting that a variety of shops (hotel and catering trade, retail sale) will settle down. One year later almost all accommodation is rented, but ¾ of the shopping center consists of restaurants and cafes. For that reason most potential customers visit the shopping center after A closes the doors of his bookshop.

Is A entitled to cancel or to renegotiate the contract?

The cornerstone of the present case is whether or not the parties inserted their mutual assumption into their agreement. If the contract fixes the composition of shops in the shopping center, and the real situation is different from this contractual condition, B’s performance is defective, and A may claim for reduction of the rent and in the last resort A may rescind the contract [Section 306(1)b) of the Civil Code].

However, if the mutual assumption of the parties had not been inserted into the agreement, the contract might be contested.  Pursuant to Section 210, Subsection (3) of the Hungarian Civil Code, if the parties had the same erroneous assumption while contracting, the contract may be contested by either party. The law does not prescribe that such assumption must be essential or that it should be based on future circumstances, however it is apparent that such an assumption can only trigger the invalidity of the contract if it affected the will of the parties to conclude the deal. (BH. 2003. 410., Supreme Court of Hungary Pfv. III.20.204/2000.).

The third option in the present case is the modification of the contract by the court.

Pursuant to Section 241 of the Hungarian Civil Code, the court may modify the contract if it becomes injurious to any substantial lawful interest of one of the parties as a result of a circumstance arising in the long-term relationship of the parties following the conclusion of the agreement. There is no doubt that the lease agreement concluded for five years created a long-term relationship between the parties. Neither may it be disputed that the circumstances to which the claimants could refer in order to achieve the amendment of contract have occurred after the time of contracting. Examining the injury of the substantial lawful interests of the parties due to supervening events after entering into the contract, the court analyses the position of both contracting parties according to Section 241 of the Civil Code and consequently, to the practice of Hungarian courts and adjudges the issue on the basis of a comparison between the supervening event and the detriment caused to the other party.

The court practice is univocal to the extent that the only changes which may be regarded and taken into consideration are those which occurred after the time of contracting and which were not foreseeable by the parties acting carefully at the time of contracting and so they did not need to consider it at that time.

Furthermore, the Hungarian courts consistently regard general changes in a certain section of the economy, not to be a basis for the amendment of a contract by the court (BH 1992. 123.).

Based on the above, it is likely that, a Hungarian court would amend the contract if the undiscovered circumstances of the present case fulfil the requirements detailed above. However, we have seen in Case No. 2. of this Questionnaire that one of the most well-known Hungarian arbitration courts, the Permanent Arbitration Court attached to the Hungarian Chamber of Commerce and Industry, which decides lawsuits initiated by and against business organisations, would draw entirely different conclusions from the facts of the present case and would not allow the amendment of the contract. This Court assumes that claimant should have predicted the situation, provided that he concluded the contract with the care generally expectable from such persons. According to this Court’s practice, the general changes of the market cannot form a basis for amendment of contract by the court with the exception when the changes that have subsequently occurred could not be estimated at all, not even on the basis of the most thorough scrutiny at the time of contracting. To enter into a contract is to take a business risk; the legal institution of the amendment of a contract by the court cannot be a tool to terminate or redistribute business risk (Decision of the Permanent Arbitration Court attached to the Hungarian Chamber of Commerce and Industry, BH 2003/1.).
We would note that the Decision of the Permanent Arbitration Court attached to the Hungarian Chamber of Commerce and Industry detailed above has great importance in the present scenario as all cases published by now, and relating to disputes between lessors and lessees of shopping malls have been decided by this Court.

9. LV (Long-term supply of beer; beer sales are far below expectations)
A is the landlord of a bar. He enters into an exclusive supply agreement with the beer brewery B for a fixed period of 15 years. Pursuant to the contract, A is obliged to accept and pay a specific quantity of beer on a monthly basis, while he is allowed use technical equipment and furnishings owned by B. Consumption of beer, however, remains far below expectations. The bar is well attended but the "B-beer" is unpopular amongst customers of A’s bar. A requests adjustment or termination of the agreement.

Is A´s claim justified?

The trend of sales potentials developing independently from the parties’ activities, the change of the demand and supply either in advantageous or disadvantageous direction belongs to the area of the business risk if it was unforeseeable at the time of contracting.

Neither party is entitled to ask for the adjustment of the agreement on the basis of factors relating to business risk (BH 1993.670.; Supreme Court of Hungary Pf. IV. 21 189/1992.).

Thus, pursuant to Hungarian law, A is not entitled to terminate the supply agreement and cannot successfully ask for the amendment of the contract.

10. HCG (Export ban)
Firm A purchases technical equipment which is to be produced by firm B. The parties know that firm A plans to resell the equipment to Iraq. At the time of contracting, exports to Iraq are illegal but the parties expect that the status quo will change until the time of delivery. The parties are aware that the equipment can only be sold to Iraq at a reasonable price. When firm B has completed production and offers delivery, exports to Iraq are still illegal and no change is in sight. Firm A refuses acceptance and payment.

Is A’s refusal of acceptance and payment justified?

Unless A is an Iraqi company, there is no legal obstacle to B's to performance of the contract (If A was a company incorporated in Iraq the embargo would apply, and this case would belong to the issue of illegality.) 

In our opinion, the fact that A intends to export the technical equipment to Iraq forms the basis of the contract, i.e. the contract had an implied condition that the prohibition of export would have ceased by the time the equipment is produced. This is the mutual assumption of the parties that has become erroneous later. 

Pursuant to Subsection (3) of Section 210 of the Civil Code, if both the parties had the same erroneous assumption, the contract may be contested by any of them. The assumption may also refer to future circumstances. A successful contest result in invalidity of the contract and neither party is obliged to perform under an invalid contract. In order to establish whether the parties actually had the same erroneous assumption, it is not sufficient to examine the parties’ declarations, but instead the inspection has to be extended to all of the circumstances of the particular case. This means that all facts and circumstances preceding the time of contracting shall be taken into consideration, from which the will of the parties may be deduced. (BH 1995.21., Supreme Court of Hungary Pfv. II. 22. 270/1993.)

The parties may contest the contract within one year of the time they recognise the mistake, pursuant to Subsections (1)–(2) of Section 236 of the Civil Code. In the case that none of the parties contest the contract within the time available, the party requested by the other party to perform may file an objection with the court to enforce his lapsed right to contest the contract. (BH 1997.392., Supreme Court of Hungary Pfv. VI. 22.673/1995.).

Based on the above, A may refuse to accept the handover of the technical equipment and does not have to pay their price. If no more than one year has passed since the date on which the equipment was ready, viz. the time it has become obvious that export to Iraq is forbidden, A may contest the contract and if the year deadline has passed or A is rather waiting to be sued, A shall file an excuse with court in the lawsuit initiated by B.

III. Frustration of specified purposes (other than I or II)
11. (*3) PM (Use of real estate by transferee does not comply with the expectations of the transferor)

A sells his family house to B at a price far below its market value. Both parties assume that B would dedicate the house to cultural purposes only. However, this assumption was not inserted into the contract as an explicit condition. B changes his mind and gives it to one of his daughters instead.

Is A entitled to ask for the difference between the agreed price and the market value or, alternatively, to reclaim the house?

A) The cornerstone of the present case is whether A’s belief as to the purpose of the purchase was founded by B’s act or not. Pursuant to Section 210 Subsection (1) of the Civil Code one of the contracting parties can contest the contract if he entered into the contract having false information in connection with any circumstance relevant to the contract, providing that this mistake was caused by the other party, or the other party could recognise the mistake. 

Assuming that A thought that B will use the house for cultural purposes, because B said so, A, the vendor, is under a misapprehension regarding an essential circumstance (namely that B would dedicate the house to cultural purposes only) and this mistake was caused by the other party. Accordingly, A is entitled to contest the contract within one year of the time he recognized B’s real intent.

The contest of the contract makes it void, so A is entitled to get back the house and the price shall be reimbursed to B.

However, if B did not cause neither could recognise A’s mistake, the contract is not voidable, and A cannot claim any remedy.

B) This case may be handled in another way as well. We can interpret the transaction so that A conveys the property of his house to B based on two different legal grounds. It is partly, in terms of the price paid by B, a sale and purchase agreement, while in terms of the remainder it is a donation. When it turns out that B utilises the premises for a scope different from that A expected, A is entitled to reclaim the donation (namely, the difference between the actual price and the real market price) according to Section 582 Subsection (3) of the Civil Code. This rule provides that the donor can reclaim the gift if the assumption that provided the basis for giving the gift subsequently and definitively disappeared and the gift would never have been given without this assumption. We would like to note, that Hungarian law limits the opportunities to reclaim gift, so that it cannot be reclaimed 

- if the gift itself or its replacement value no longer exists at the time of the infringement or 

- if the donor has condoned the infringement or 

- if the value of the gift does not exceed the value of a usual gift. 

However, none of these restrictions applies in the present scenario. 

The practice of the courts prescribes additional conditions (PK. 76.) to the reclaim of a gift. Hungarian courts examine in detail all circumstances relating to the donation and permits the reclaim of the gift only if it can be established that the donor had been motivated by an assumption relating to a substantial circumstance and there is no doubt that the gift would never have been given without this assumption. Furthermore, the gift may be reclaimed within the usual period of limitation (prescription), i.e. within five years.

Based on the above – if the unknown details of the present case do not exclude it – A is entitled to reclaim the difference between the actual price and the real market price.

12. HCG (equitable compensation if divorce laws lack a basis for compensation)

Before A and B get married, they enter into a prenuptial agreement, in which they agree on separation of property. During the marriage A buys a house and A and B use the house as their family home. The price for the house is 500 000 Euro. A is the sole proprietor of the house, but B has contributed 100 000 Euro to the purchase-price. In addition, B does extensive renovation work before they move in. The renovation would have cost 50 000 Euro, if professional services had been employed. After A and B have lived together in the house for one year, they separate and get divorced. Divorce law does not provide for a basis of compensation.

Is B entitled to compensation for his contributions to the family home?

In Hungary, this case has to be solved not under the civil law regulation, but according to the rules of the Act IV of 1952 of the Republic of Hungary, as amended, on Marriage, the Family and Guardianship (Family Law Act).

If there was no special regulation (as the hypothetical case states), the facts may be simplified from the perspective of Civil Law as follows: B donated EUR 150,000 (that is EUR 100,000 cash and the remainder of 50,000 being contribution in kind) to A on the assumption that their marriage will last.  This was not the case.  The marriage has ended so the assumption of A, the donor has become frustrated.

As set out above in Case No. 11 of this Questionnaire, Hungarian law permits the reclamation of a gift if the assumption that provided the basis for giving the gift subsequently and permanently disappears and if the gift would never have been given without this assumption. Pursuant to this rule and the facts of the present case, it is possible to reclaim the amount donated by B.

IV. Mutual mistake
13. (*4) HCG (Common mistake concerning the market value of shares)

A holds shares of the X-corporation. He agrees to sell the shares to B at the current price as listed by the stock-exchange on the day of contracting. In the written contract, the parties set a price of 10 Euro per share. However, the actual price per share on the day of contracting is 12 Euro. The internet service, from which the parties derived the price, had displayed an incorrect number. When A finds out about the correct price, he demands that the purchase price is to be increased to 12 Euro.

Can A ask for a price of 12 Euro per share? Can he, alternatively, cancel the contract?
According to the text of the case, the concordant will of the parties was the sale and purchase of shares on the basis of the current listed price of the shares on the day of contracting. Therefore the parties were making a mutual mistake when they incorporated into the agreement the price published erroneously by the Internet service provider. 

Pursuant to Section 210 Subsection (3) of the Civil Code "if the parties has the same erroneous assumption, the contract may be contested by either party". Therefore, when A recognizes the mistake, he has the opportunity to contest the contract. If A contests the contract successfully, it triggers the invalidity of the contract, so the performance already provided shall be reimbursed (in integrum restitutio), A gets back the shares and has to pay back B the price. Another possible legal consequence of the invalidity of the contract can be that the court adjust the price so as to eliminate the consequences of the common mistake. Though the wording of the civil code suggests that there is a hierarchy between the two possible legal consequences, and in integrum restitutio is to be applied at the first rank, the court practice gives preference to the second one, i.e. to the modification of the contract in order to establish the balance of the obligations, and keep the contract effective.

V. Miscellaneous issues

14. (*5) PM (Production of contractual goods is inhibited by strike/restriction of electricity supply)

A agrees to deliver some goods to B at a certain date, but: 

a) The workers of a subcontractor go on strike.

b) Due to problems with the State energy production and distribution system the Government decides to cut the electricity supply during night making it impossible to work at night.

As a result, A cannot deliver the goods for an uncertain period of time.

Is B entitled to cancel the contract and to ask for damages?

Ad a) 

If the subcontractor in question is the only one who can provide the services which are needed for the performance of the contract, frustration can be established. In this case neither party is liable for the frustration, consequently the contract cease to exist and neither A nor B can claim any restitution from the other party.

If the strike of the subcontractor’s workers does not constitute a cause of frustration (because e.g. there are other companies who would have been able to provide same services), the solution is different. Since A does not deliver the goods at the date stipulated in the contract, he commits a special type of breach of contract: delay. B is entitled to claim the performance or to terminate the contract if his interest in performance had ceased. B can terminate the contract without proving that his interest in performance had ceased, if after the original deadline he notifies A about a new deadline determined by him, and A does not perform the contract by this additional deadline.

Ad b)

If there is no alternative electricity supplier, the contract shall be treated as frustrated and, as a consequence, it ceases to exist. There are no valid claims on either party’s side because the parties are not liable for the frustration.

Both in case a) and b) we should consider that the performance of the contract was delayed for an uncertain period,  but presumably not forever. Notwithstanding the frustration can be established, because B cannot be forced to wait for the delivery of goods for an unlimited period.

15. AV (Disclaimer concerning the rights arising from unexpected circumstances; other clauses on unexpected circumstances)

The construction company A agrees to build a double-floor building on B’s ground for the price of 2.000.000 €. In the contract the parties stipulate a disclaimer which excludes "all the rights of both parties arising from unexpected circumstances". Two weeks after the construction work has begun a granite rock, which could not have been detected by the parties before conclusion of the contract, is revealed on B’s ground. As a result the costs of the construction increase by 300 %.

Can A ask for renegotiation or can he cancel the contract in spite of the disclaimer? 

The most characteristic feature of the law of obligations is that the parties are free to contract according to their will, subject only to those statutory rules which are mandatory. If the law (the Hungarian Civil Code) does not contain a mandatory rule relating to the issues in question, the parties may diverge from the text of the Civil Code.  The rules of the Civil Code relating to frustration and unexpected events after the time of contracting are not cogent so such a clause can be validly inserted into the contract. 

However, if the parties have excluded their rights regarding the unexpected circumstances supervening the time of contracting, this agreement shall apply to their relationship, so the contract cannot be amended and neither its frustration may be declared.

Has any other contractual stipulation addressing the issue of unexpected circumstances played a major role in the case material or in scholarly discussion?
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