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I. Equivalence of Exchange is distorted 

Case 1 (Canal de Craponne: Long-term contract, “regular” inflation/price-increase)

Early in the 20th century, the farmers A and B enter into a contract under which A promises to build and maintain an irrigation canal; B is entitled to draw off water at a fixed price. The contract is concluded for an unlimited period of time. Almost 100 years later, A’s successors ask for an increase in the price arguing that due to inflation and a rise in the cost of maintenance as well as labor the agreed price has become completely inadequate.

Is the claim of A’s successors justified? Are they, alternatively, entitled to terminate the contract?

1. General remarks / historical development
A general principle to correct the unjust result (i.e. the modification of the original balance between the performances in a contract) of supervening events, which the parties did not foresee and could not reasonably have foreseen, is not provided in the Civil Code by the general rules of the contract law. 

The necessary compromise between the ancient principle “pacta sunt servanda” (which embodies the idea of the “sanctity” of the contract) and the (more modern and apparently opposite) principle of the “clausula rebus sic stantibus” has been found under Italian law through the general rules about the “excessive onerousness” set forth in the Civil Code (hereinafter, C.C.) at the Artt. 1467-1469. It is worth reading these rules, which the Italian legislator inserted in the Book IV of the C.C. (“Obligations”), Title II (“Contracts in general”), Chapter XIV dedicated to the “dissolution of the contract” (risoluzione del contratto) due to non-performance, impossibility and, finally, excessive onerousness. Art. 1467 C.C. (“Contract with obligations of both parties”) states as follows: (1) In contracts for continuous or periodic performance or for deferred performance, if extraordinary and unforeseeable events make the performance of one of the parties excessively onerous, the party who owes such performance can demand dissolution of the contract, with the effects set forth in article 1458. (2) Dissolution cannot be demanded if the supervening onerousness is part of the normal risk of the contract. (3) A party against whom the dissolution is demanded can avoid it by offering to modify equitably the conditions of the contract. Art. 1468 C.C. (“Contracts with obligations of one party only”) states as follows: In the case contemplated in the preceding article, if the contract is one in which only one of the parties has assumed obligations, he can demand a reduction in his performance or a modification of the manner of performance, sufficient to restore it to an equitable basis. Art. 1469 C.C. (“Aleatory contract”) states as follows: The provision of the preceding articles do not apply to contracts which are aleatory by their nature or by the intention of the parties. 

The adoption of  the above rules in the Code is certainly due to the developments of the studies of some great German scholars of the XIX century, with the undisputed prominence of Bernard Windscheid (with his wide investigation about the Voraussetzung, i.e., implied intention of the parties which become a condition of the contract under a subjective point of view) and to the evolutions, specifically in the German cultural area, of the “rebus sic stantibus” doctrine, with a significant deviation toward a more objective consideration for the intention of the parties, due to a famous book published at the beginning of XX century in which Paul Oertmann introduced the concept of Geschäftsgrundlage (foundation of the transaction). 

As far as the Italian legal tradition is more closely concerned, one can say that the idea of the Voraussetzung (implied assumption of the existence of some circumstances), as well as the developments of the doctrine (such as the doctrine of the Geschäftsgrundlage) were imported in Italy translating ad litteram the original German word Voraussetzung into the Italian one “presupposizione”. The doctrine of the presupposizione became soon an attracting subject of study for those scholars who were particularly interested in analysing the general doctrine of the negozio giuridico (i.e., the Rechtsgeschäft elaborated by the German doctrine of the XIX century) assumed, in the very traditional view of the pandectistic school, as declaration of the intention of the parties with the purpose of producing a legally binding consequence.

Together with such developments in the theoretical analysis of the power which the law recognises to the individual intention, which found in the doctrine of the presupposizione a fundamental point of reference, the devastating effects of both world wars on the economics of the contracts induced, as a mater of fact, the Italian legislator to definitely codify this doctrine. This result was obtained through the insertion of a new (with respect to both the Civil and the Commercial Code, respectively of 1865 and 1882, which had been meanwhile unified) specific Section in the C.C. dedicated to the risoluzione per eccessiva onerosità. Unknown to the previous Civil Code (dated 1865), such rules consider the change of the circumstances as a reason for the legitimate dissolution or termination (risoluzione) of the contract, provided that strict requirements are met (see, hereinafter). 

It is clear that also under Italian law the above relief might overlap, according to the specific  circumstances, some more traditional remedies as the avoidance of the contract by mistake (Art. 1427 ff. C.C. ), or the termination for supervening impossibility (risoluzione per impossibilità sopravvenuta, Art. 1463 ff. C.C.), or the interpretation of the contract (Art. 1362 ff. C.C.). As far as the mistake is concerned, the avoidance of the contract may be obtained only if the mistake falls on some elements present at the time of the declaration; the rules about the mistake do not cover the future developments which may prejudice a contractual party. The termination for supervening impossibility, on the other side, could operate only if the performance becomes actually impossible in a strict sense, then the so-called “economic impossibility” or the “extraordinary difficulty” in rendering the performance are not legitimate reasons for terminating the contract under the rules of Art. 1463 ff. C.C. The need of mitigating such strict interpretation of the rules about the termination for supervening impossibility induced the legislator of the C. C. (dated 1942), as already said above, to introduce the relief  of termination for excessive onerousness (Art. 1467 ff. C.C.). Finally, the rules of the interpretation of the contract (Art. 1362 ff. C.C.) might be helpful to understand the scope of the risk which the parties have assumed, through the traditional reconstruction of the “hypotetical will” of the same parties, considering in this context the relevant role of the interpretation according to good faith (Art. 1366 C.C.), i.e. the behaviour of a party acting in good faith under the specific circumstances.  

If we compare the rules of the C.C. for the termination as a relief against the excessive onerousness of the performance with Art. 6:111 of the PECLs (see more in detail hereinafter, n. 3)
, the general principle under Italian Law seems to be that the rights of the party whose performance has become excessively burdensome are basically granted through the dissolution rather than the adaptation or the modification of the contract. However, an adaptation or a modification of the contractual provisions is not prevented by the Italian default rules in the field of contracts and it may be obtained by the party against whom the dissolution is demanded, if an equitable modification of the conditions of the contract is offered in order to avoid the (uncertainty or the risk of the) judgement for the dissolution. Then, if a duty to renegotiate the contract is non explicitly provided for, in case of hardship the equitable adaptation of the contract to the change of the circumstances could be reached by means of (i) the unilateral offer of the party (against whom the dissolution is demanded) and (ii) the following evaluation of the Court in terms of equity. 

The rationale of a solution, which sounds as an “all or nothing” result for the party whose performance has become excessively burdensome - the rejection of the demand for dissolution implies the full respect of the agreed terms -, might probably be found in the prevailing role, under the main civil law systems, of the principle of the sanctity of the contract, particularly if we deal with bilateral contracts (the general rules on the dissolution or termination of the contracts, due to the breach or non-performance of the contractual obligations as well as to the supervening impossibility of the performance, always concern bilateral contracts). In fact, according to Art. 1468 C.C., if the contract is one in which only one of the parties has assumed obligations, a reduction in his performance or a modification of the manner of performance sufficient to restore it to an equitable basis may be demanded. In this latter case, the relevant interests are on one side only and that party may ask for the modification of the contract (which the Court could impose to the counterparty). 

It is worth noting however that an important default rule of the construction contracts (appalto), i. e. Art. 1664 C.C., considers the supervening hardship or difficulty in performance in order to set forth a remedy very different from that provided by the general rules on the excessive onerousness (see above, Artt. 1467-1469 C.C.). If, as a result of unforeseeable circumstances, there have occurred such increases or reductions in the cost of the materials or of labor as to cause an increase or reduction by more than one-tenth of the total price agreed upon, the independent contractor or the customer can request that the price be revised. The revision can only be granted for that part of the difference which exceeds one-tenth. Further, if in the course of the work difficulties are revealed deriving from geological conditions, water, or other similar causes not foreseen by the parties, which made the performance of the contractor considerably more onerous, he is entitled to just compensation therefor. 

In this latter case, the law provides a fixed percentage of increase or reduction of the total price agreed upon (i.e., one-tenth) which the parties have to bear as risk for the supervening events, but once this limit is overcome, the entitled party can request that the price be revised. This remedy excludes the demand of dissolution, in consideration of the prevailing interests (in principle of both parties) for the maintenance of the contract. Of course, the rule is a default one, so that the parties may agree upon a different percentage of risk or may also exclude any influence of the change of circumstances on the due to perform, provided that such circumstances are exactly indicated (i.e. the intention of the parties is clear to assume the risk of the increase or reduction of the total price following to some kind of events). 

2. Conditions to be met. 

2.1. Contracts for continuous or periodic performance or for deferred performance – Provided that the remedy against the excessive onerousness, which may lead to the dissolution of the contract, apply to those contracts with obligations of both parties, the general rule requires that the parties have agreed upon a continuous or periodic or deferred performance. It should be noted that  the long term contracts (e.g., supply or construction contracts, hereinafter LTCs) are subject to the above mentioned general rules, although the risk for extraordinary and unforeseeable events which might have an impact on the contractual balance is much more than in the instant (or discrete) transaction; sometimes Italian law provides special rules, as it is the case of Art. 1664 C.C. which applies to the building contracts. 

Italian case law has discussed (and admitted) the remedy for the sale of real estates, if the parties has deferred the main performance (the delivery and/or the formal deed), even partially, without deciding anything about the risk of the supervening events. Often Italian courts have applied Art. 1467 C.C. to the preliminary sale of apartments to be built, in which the balance between the price agreed upon and the building costs actually sustained by the builder/seller had been materially affected (e.g. by the inflation)
. 

Of course, the obligation which the party assumes that is become excessively onerous should be not yet performed
; consequently, if the buyer has already received the full payment of the price agreed upon the remedy may not be invoked against the inflation accrued after the payment
. Further, the relief may not be obtained if the requesting party is in breach of contract, i.e. the supervening event could have been avoided by the performance rendered at the time agreed upon
.

Finally, it is clear enough, according to the Italian case law, that the relevant change of the circumstances must occur after the time of the conclusion of the contract (see in the same sense Art. 6:111 lett. a of the PECL); otherwise, should the events be not “supervening”, but already existing at the date of the agreement and unknown to the parties, other the rules shall apply (e.g. those provided for the mistake, according to the requirements set forth in the Italian C.C.).  

2.2. Excessive onerousness of the performance – Art. 1467 C.C. is a very general rule and therefore it cannot better specify when the performance may be deemed “excessively onerous”, unlike the (more specific) similar rule set forth in Art. 1464 C.C., regarding the supervening hardship or the difficulty in performance in the building contracts (which considers only those increases or reductions in the cost of the materials or of labor as to cause an increase or reduction by more than one-tenth of the total price agreed upon). Needles to say, the unbalance must be remarkable with regard to the kind of agreement
.

Although Art. 1467 C.C. mentions the “excessive onerousness of the performance”, according to the Italian case law, the Court may evaluate the alteration of the balance between the performances, which may be due to the increase of the cost of the performance as well as to the loss of value of the agreed counter-performance
. The explicit provision of the PECLs in this sense reflects the current application and interpretation of the rule at issue under Italian law. 

The remedy may be granted only so far the performance is still excessively onerous at the time of the demand for the dissolution of the contract, since the onerousness could end or reduce itself before the party request the discharge and the dissolution of the contract due to the onerousness
. In this case, the demand will be rejected.

Dealing with the concept of excessive onerousness, it should be said the Italian Law recognizes the legal doctrine of laesio enormis. The relief given to the obliged party is the right to ask for a rescission of  the disproportionate agreement (rescissione, Art. 1447–1452 C.C.), but the laesio enormis is relevant only if the contractual obligations are initially disproportionate (provided that other requirements specifically indicated in the Art. 1447, 1448 C.C. are met, such as the contract is agreed upon under the pressure of a personal danger or specific need of the prejudiced party). In other words, the rescissione is not granted if the contract became disproportionate subsequent to the formation of the same; in this latter case the rules on eccessiva onerosità shall apply.

It could be interesting to note that although either the ratio legis or the wording of the rules about laesio enormis substantially differ from those provided for by the Civil Code in order to protect the obliged party against the supervening disproportion, Art. 1450 C.C. allows the defendant to avoid the rescission by means of an offer for the equitable modification of the contract (should the parties not agree about the offered modification, the Court has to determine the same). This may lead to infer that the rules about the adaptation of the contracts are anything but unknown under Italian law and in the light of the system designed by the Civil Code  (see hereinafter, n. 4).

2.3. Supervening onerousness exceeding the normal risk of the contract. Exclusion of aleatory contrats by their nature or by the intention of the parties. – Closely linked to the concept of “excessive” onerousness is the provision contained in Art. 1467, par. 2 C.C., according to which the dissolution cannot be demanded if the supervening onerousness is part of the “normal” risk of the contract (according to Art. 6:111, lett. c PECL, the risk of the change has to be not one which, according to the contract, the party affected should be required to bear). 

The above rule lies in the assumption of the risk on each party and it could be considered implied within the limits that the law must pose to any remedy aimed to modify or set aside a contract, following to a distortion of the contractual balance due to supervening events. As well as in other countries (e.g. in Germany, as far as the Geschäftsgrundlage is concerned, see above n. 1), the doctrine of the normal risk, which characterises each kind of contract (and each specific agreement), is well established and developed in Italy
. 

Pursuant to the above rule and the doctrine of the normal risk, the request for the dissolution of the contract has always been rejected by the Courts if the alteration of the contractual balance was considered not exceeding the foreseeable fluctuation of the market values, which includes a certain degree of the inflation
. It is clear that any application of the said rule and/or the doctrine of the normal risk of the contract is linked to the further requirement given by the character extraordinary and unforeseeable of the events producing the onerousness. Art. 1469 refers to aleatory contracts and sets forth that the provision of the preceding articles do not apply to contracts which are aleatory by their nature or by the intention of the parties. 

It is clear that being the risk a substantial part of the aleatory contract and pursuant to the traditional doctrine of the “causa” (i.e., the social and economic function of the contract), this particular character of the contract would render the dissolution of the same due to the excessive onerousness contradictory with the aleatory nature (such as in the case of the insurance contracts, as well as of the speculative transactions like swaps, options, futures and other similar contracts concluded within the stock exchange market), or with the intention of the parties to insert an aleatory or speculative element in a contract which would not have as such aleatory nature. Recently the borrower, who had chosen to obtain the lend of the money with reference to the value of the ECU (obviously relying on the stability thereof) and therefore had linked the reimbursement to the swing of the ECU, has not obtained relief for the excessive onerousness of the reimbursement because the value of the ECU in Italy had increased – following to political decisions of the Government – in a way that no reasonable man could have foreseen: the choice of the borrower for a loan agreement linked to the value of the ECU was considered a speculative one and the contract was intended aleatory by the intention of the parties.

2.4. Extraordinary and unforeseeable events – Italian law summarises in this expression the requirement that the possibility of a change of circumstances be not one of which could reasonably have been taken into account at the time of conclusion of the contract (see Art. 6:111, lett. b, PECL). 

The test of the character “extraordinary and unforeseeable” of the event may be conducted only on a case by case basis: a regular inflation does not generally represent the disrupting event or the circumstance provided for by the mentioned rule, but the rate of the inflation (rather than of the inflation itself) could be extraordinary and unforeseeable
. The limits fixed by the legislator determine an application of the said rule rather strict among the Italian courts: the strike of the workers could be considered neither extraordinary nor unforeseeable, taking into account that the supplier bears the risk of the organisation of the enterprise (i.e., the strike could not exceed the usual contractual risk). 

As a matter of fact, many supply contracts, particularly if they are LTCs, have hardship clauses which usually provide for usual contractual risks (such as the inflation or the increase/decrease of the cost of raw materials or the strike of the workers). The crucial question is if the party – in exercise of due care – could reasonably be expected to have not only foreseen but also avoided through the agreed hardship clause the whole risk of the increase of the cost of the performance due to the supervening events. Pursuant to Italian case law, even a complex indexation clause agreed upon in a LTC could not exclude the application of the rules at issue (and therefore the dissolution of the contract), if the supervening events were so exceptional and unforeseeable that they frustrate even the agreed clause
. The only case for excluding the application of the remedy remains therefore that of the aleatory contract (see above n.2.3; see also hereinafter the remarks on case 15).

2. 5. Equitable modification of the conditions of the contract – Unlike the Art. 6:111 PECL, the general rule set forth by Art. 1467, par. 3 C.C. provides that only the party against whom the dissolution is demanded can decide whether or not to ask for the equitable modification of the contract, by offering to modify equitably the conditions in order to avoid the dissolution of the contract
. As already seen a different rule is provided by Art. 1664 C.C. (concerning the supervening events within the performance of a building contract), which seems to reflect more closely the rationale of the rule established by the PECL. 

The requesting party may exactly indicate the equitable modification, which will be subject to the evaluation of the court with regard to the situation existing at the time of the decision
, but pursuant to the Italian case law, the party may also ask the court to determine the equitable modification, should the court consider not equitable the indication given by the same party. 

As far as the contents of the adaptation are concerned, the equitable modification shall take into account the normal risk of the contract and the court should therefore not exclude the consequence of the risk of the change of circumstances that the parties could reasonably have been considered at the time of the conclusion of the contract
, according to the reasonable solution given by Art. 6:111, par. 3 (b), which provides the judicial adaptation in order to distribute between the parties in a just and equitable manner the losses and gains resulting from the change of circumstances. 

Although Art. 1467, par. 3 C.C. does not expressly provide an obligation to renegotiate with the view to equitably adapting/modifying the affected contractual terms, it could be argued that, once the interest to avoid the dissolution has been declared, both parties are entitled to propose to the counterparty to enter into a negotiation. In this case, if a party refuses to negotiate or if he breaks off negotiations contrary to the good faith and the rules of fair dealing, the court could award damages for the loss suffered, in addition to the equitable modification of the contractual terms. This conclusion could be grounded on the general duty to perform in good faith (Art. 1175 and 1375 C.C.). 

Of course, the above rule could be superseded if a duty to renegotiate with the view to adapt the contract to the modifications occurred is specifically agreed upon.

3. Comparative considerations with Art. 6.111 PECLs

Similarities – The requirements to be met in order to ask for the remedy against the hardship clearly indicated by Art. 6.111 PECLs correspond to the interpretation of the general rules of the C.C. given by the courts and the scholars under Italian law.

The general assumption is that the onerousness of the performance does not entitle as such the party to refuse fulfilling its obligations. The excessive onerousness may be directly linked to the increase of the performance costs or it may result in the loss of value as far as the expected counter-performance is concerned. The change of the circumstances must be occurred after the time of the conclusion of the contract. 

The supervening onerousness may not be considered excessive and does not affect the agreement if it is part of the “normal” risk of the contract, i.e. the risk of the change has to be not one which, according to the contract, the party affected should be required to bear. 

The possibility of a change of circumstances be not one of which could reasonably have been taken into account at the time of conclusion of the contract.

Divergencies – The most significant divergence lies in the revision of the contractual terms and conditions, considered in the PECL as prior remedy in case of hardship. This means that the party which suffers the prejudice of the hardship should not be entitled to refuse its performance (become excessive onerousness) and demand the dissolution of the contract, since his prominent right (and the duty of the counter-party) is to enter into a (re)negotiation aiming to the adaptation or the dissolution of the contract. Both solution should be preferably reached by means of an agreement.  

The power of the courts to judicially adapt the contract upon the demand of each party if the negotiations between them do not succeed within a reasonable period is also a provision which do not find a corresponding rule under Italian law in case of hardship. In the Italian system the old prejudice that the courts do not make contracts (they can modify terms and conditions under strict limits, but they never can redraft the contract) could prevent the court from intervening with the imposition of (new or simply modified/adapted) contractual terms.

Conclusive remarks - A general principle which states the preference of the Italian law for keeping the contract in force by means of the modification of its terms and conditions could probably be recognised and it could be said that such principle prevails on those rule which lead to the complete dissolution of the agreement. In this context, some rules in the area of the impossibility (e.g. partial impossibility, Art. 1464 C.C.) and the mistake (e.g. maintenance of the rectified contract, Art. 1432 C.C.) seem to confirm this underlying principle in the Civil Code, as far as the general part of the rules of contract is concerned. 

Further, if we consider the rules set forth (within or outside the Civil Code, e.g. within statutes) for specific contracts, this attitude of the Italian law appears even clearer and hardly disputable. A meaningful example of the above mentioned attitude of the Italian legislator is given by the above mentioned Art. 1664 C.C., applicable to the cases of hardship in the performance of building contracts (which allows both parties to ask for a revision of the agreed price of the works if, due to unforeseeable circumstances, the costs of the raw materials or the workmanship increase or decrease over 10% of the agreed cost).

It is certainly true that Section III of Chapter XIV of the Civil Code regulate the legal consequence of the hardship together with other kind of “dissolution/termination of the contract”, but if we go beyond the prima facie appearance, we can say that although Italian law do not provide primarily for the adaptation of the contract – and only if an adjustment is unfeasible, the entire contract may be set aside, pursuant to the German doctrine of Geschäftsgrundlage -, the legal means for pursuing the equitable adjustment of the contract, in order to have the same actually performed instead of dissolving it, play a significant role in different situations, either through the various adaptation (and/or renegotiations) clauses or through the legislative rules aiming to the same purpose.

This perspective has been recently developed by some scholars with reference in particular to LTCs. If the parties agree upon a LTC relationship and did not include an express provision for the impact of the inflation, neither can such contractual term be implied i.e. inferred by way of interpretation of the contract on the basis of the hypothetical intention of the parties
, one could say that, in principle, under Italian law, the creditor of the monetary claim bears the risk of the ‘normal’ depreciation (unless otherwise provided in the contractual terms) and a further obstacle to obtain relief could be given by to the so called “nominal value” principle, pursuant to which the value of a monetary obligation is to be determined on the basis of its nominal instead of its real value.

It should be considered, however, that according to Art. 1366 C.C. (interpretation of contractual clauses in good faith) one could maintain that the long time from the beginning of the contractual relationship implies the right to the adjustment/increase in the price, even if the parties would have never thought of it at the time of the formation of the consent. With a similar way of reasoning, it could be further recalled either Art. 1374 C.C. (integration of the contractual effects), which provides for additional contractual terms, beyond the parties’ express declarations, by means of “mandatory rules, usage and equity”, or Art. 1375 C.C. (performance in good faith), which could in principle lead to a duty to renegotiate in good faith the agreed price become after many years inadequate
.

Recent comparative legal studies have underlined the European trend to harmonise the solutions given by the different countries to the hardship in the direction of the maintenance of the contract (so called “favor contractus”) through the adaptation of the relevant clauses, also in the light of the results of the economic analysis of law
.

*

2. Remarks on Case 1

1. The case deals with a long-term contract in which the parties did not include an express provision for the impact of the inflation. Neither can such contractual term be inferred by way of interpretation of the contract on the basis of the parties’ hypothetical intention. 

We have to say that, in principle, under Italian law, the creditor of the monetary claim bears the risk of the ‘normal’ depreciation (unless otherwise provided in the contractual terms, e.g. through index clauses). A further obstacle for A’s successor is given by to the so-called “nominal value principle”, pursuant to which the value of a monetary obligation is to be determined on the basis of its nominal instead of its real value.

In the case at issue A’s successor could never invoke the rule of mistake (Art. 1427 ff. C. C.), as well as the discharge based on the impossibility of the performance (1256 and 1463 C. C.) (see hereinafter). It should be considered, however, that through the already mentioned Art. 1366 C.C. (interpretation of contractual clauses in good faith) A’s successors could maintain that the long time (100 years) itself from the begin of the contractual relationship implies the right to the adjustment/increase in the price, even if the parties would have never thought of it at the time of the formation of the consent. 

It has been said that a similar way of reasoning may lead to recall either (a) Art. 1374 C.C. (integration of the contractual effects), which provides for additional contractual terms, beyond the parties’ express declarations, by means of mandatory rules, usage and equity, or (b) Art. 1375 C.C. (performance in good faith), which could in principle lead to a duty to renegotiate in good faith the agreed price become after 100 years completely inadequate.

Thus, if the contract itself gives no chance to A’s successors to obtain an increase of the price because of the inflation (which is a regular one, see below), we can say that the application of some general rules (basically founded on the principle of good faith) could lead the Court to grant A’s successors the requested increase of the price.

2. Alternatively, A’s successors could pursue the way for the termination of the contract, according to Art. 1467 C.C. As long-term contract not yet completely performed, the case at issue would in principle fall within the scope of Art. 1467, once the Italian case law has admitted that not only the increased cost of the performance (extremely onerous) but also the depreciation of the reciprocal performance could lead the party to invoke the termination of the contract. However the Italian case law has stated that, as a general rule, a regular inflation does not represent the disrupting events or circumstances provided for by the mentioned Art. 1467, since these latter have to be “extraordinary and unforeseeable”. 

Further, Art. 1467, par. 2, states that the termination may not be asked if the supervening hardship does not exceed the “usual contractual risk” and we can assume that a contract concluded for an unlimited period of time implies the normal risk of depreciation of the money.

Finally, we can say that it may be and it has actually happened in the past that the inflation has substantially affected the balance between the performances of the parties and the case law of the Italian courts has admitted that the inflation can be the reason for the termination pursuant to Art. 1467 C.C. (i.e. because the performance of the debtor has become extremely onerous or the counter-party’s performance is extremely depreciated). This may be assessed however on a case by case basis, considering the fundamental requirement given by the character “extraordinary and unforeseeable” of the rate of the inflation (rather than of the inflation itself).

3. Finally, if the way of the termination of the contract pursuant to Art. 1467 C.C. appears really difficult in the case at issue, it must be said that A’s successors may not set aside the contract by virtue of the rules of mistake (Art. 1427 ff. C.C.), as to the consent seems to be not at all influenced by any relevant mistake about the currency value in consideration of the duration of the contract and the mistake should in any case be fundamental or, according to the wording of the Italian C. C. “essential” (i.e. it should fall on some fundamental characteristics of the person or the object of the transaction).

A’s successors may not be absolved from the contractual obligation even on the ground of impossibility. In the case at issue there is in fact neither a physical nor a legal obstacle to the supply of water (Art. 1463 C.C.). 

*

Case 2 (Hardship due to extraordinary inflation; hardship resulting from a foreign currency agreement)
(Extraordinary inflation) A receives a loan from the B-Bank. Under the agreement, the interest rate is fixed at 10 percent for five years. In the last 20 years before the agreement, the rate of inflation had been relatively stable within a range of one to six percent. In the third year after the conclusion of the agreement, the economic situation begins to destabilize and inflation rises quickly to 50 percent.

B-Bank asks for renegotiation and adjustment of the contract.

(Variation: foreign currency agreement) The loan agreement between A and the B-Bank provides repayment and interest in a foreign currency. In the last 10 years before the agreement, the relvant exchange rate had been relatively stable within a range of 20 percent. Subsequently, the national currency devaluates by 80 percent as compared to the foreign currency. 

A asks for renegotiation and adjustment of the contract.

Remarks on case 2

Generals. As already said (see above, “General remarks”), a general duty to renegotiate and/or to adjust the contract is not provided under Italian law: however the renegotiation and/or adaptation of the contract may be reached through the general rule set forth by Art. 1467, par. 3 C.C. Unlike the Art. 6:111 PECL, the said rule provides that only the party against whom the dissolution is demanded can decide whether or not to ask for the equitable modification of the contract, by offering to modify equitably the conditions in order to avoid the dissolution of the contract
. A different rule is provided by the already mentioned Art. 1664 C.C. (regarding the supervening events within the performance of a building contract), which seems to reflect more closely the rationale of the rule established by the PECL. 

The requesting party may exactly indicate the equitable modification, which will be subject to the evaluation of the court with regard to the situation existing at the time of the decision
, but pursuant to the Italian case law, the party may also ask the court to determine the equitable modification, should the court consider not equitable the indication given by the same party. 

As far as the contents of the adaptation are concerned, the equitable modification shall take into account the normal risk of the contract and the court should therefore not exclude the consequence of the risk of the change of circumstances that the parties could reasonably have been considered at the time of the conclusion of the contract
. 

Although Art. 1467, Par. 3 C.C. does not expressly provide an obligation to renegotiate with the view to equitably adapting/modifying the affected contractual terms, it could be argued that, once the interest to avoid the dissolution has been declared, both parties are entitled to propose to the other one to enter into a negotiation. In this case, if a party refuses to negotiate or if he breaks off negotiations contrary to the good faith and the rules of fair dealing, the court could award damages for the loss suffered, in addition to the equitable modification of the contractual terms. This conclusion could be grounded on the general duty to perform in good faith (Art. 1175 and 1375 C.C.). Of course, the above rule could be superseded if a duty to renegotiate with the view to adapt the contract to the modifications occurred is specifically agreed upon.

Case 2.1

1. With reference to the case at issue, it must be said that the Supreme Court used to exclude the application of the remedy set forth by Art. 1467 C.C. to the loan agreements (since they do not present a performance and a counter-performance, but they may be classified as unilateral contracts, as the only obligation is on the borrower to reimburse the loan), but more recent studies have admitted the remedy
.   

On the assumption of the applicability in principle of the remedy, it must be reminded that a regular inflation, as a general rule, does not represent the disrupting events or circumstances provided for by art. 1467 C.C. (since these latter should be “extraordinary and unforeseeable”). Further, Art. 1467, par. 2, states that the termination may not be asked if the supervening distortion of the contractual balance between performance and counter-performance does not exceed the “usual contractual risk”. Therefore, it is clear that both parties bear the normal risk of depreciation of the money as well as of the inflation within a certain limit. 

2. Italian courts has therefore decided that the inflation may be the reason for the termination pursuant to Art. 1467 C.C. (i.e. because the performance of the debtor has become extremely onerous or the counter-party’s performance is extremely depreciated) only on a case by case basis, considering the fundamental requirement given by the character “extraordinary and unforeseeable” of the rate of the inflation (rather than of the inflation itself). 

Should this be the case, B-Bank could in principle asks for the dissolution of the contract and the borrower (against whom the dissolution is demanded) could ask for its renegotiation and/or adjustment, in the light of an equitable distribution of the risk of the extraordinary inflation. However, it may be not excluded that a loan agreement with a fixed interest rate would be intended by an Italian court as an implied assumption of the risk of the inflation, even an extraordinary one, and consequently B-Bank would be not entitled to ask for the dissolution of the contract by virtue of Art. 1467 C.C.

Case 2.2

The above arguments (case 2.1) apply also to this case. It should be added that the agreement for the repayment and the interest in a foreign currency may fall under the provision of Art. 1469 (“Aleatory contract”): “The provision of the preceding articles do not apply to contracts which are aleatory by their nature or by the intention of the parties”. 

The Italian courts have recently decided many cases where an unforeseen and unforeseeable extraordinary fluctuation of the ECU value, due to political decisions taken by the Italian Government, determined a strong distortion of the agreed equivalence of exchange within loan agreements concluded with reference to the value of the ECU. Upon the demand of the borrowers, the said unforeseeable and extraordinary fluctuation of the ECU in respect of the Italian currency has been not considered a valid reason to have the loan agreements renegotiated or adjusted by the court (nor dissolved according to Art. 1467 C.C.), since the free choice of the borrowers (and of the banks of course) to link the reimbursement to the value of the ECU determined the assumption of the risk of the fluctuation, even the unusual and extraordinary one which actually happened: the parties had concluded – this was the decision of various courts
 - an aleatory contract, pursuant yo the above mentioned Art. 1469 C.C. 

*

Case 3 (Government intervention; post contractual imposition of a tax) 

A and B enter into a contract under which A promises to supply 120,000 litres of industrial spirit to B. Subsequently, a statute is enacted by which an alcohol tax is imposed on the sale of industrial spirit. The tax statute provides that the seller has to pay the tax. The tax is so high that even exceeds the price that A and B have agreed upon. 

Is A entitled to recover compensation for the additional costs or to cancel the contract?

Remarks on case 3  

If the tax is actually so high that even exceeds the price that A and B have agreed upon, A is certainly entitled, under Italian law, to terminate the contract according to Art. 1467 C.C. (see above, case 1, general remarks). It is not the modification of the fiscal law as such (by way of a governmental intervention through the imposition of a new tax), but the actual impact of the same on the contractual balance which allows, as a matter of fact, the seller to invoke the termination.

As far as the requirements of Art. 1467 C.C. are concerned, in the case at issue the specific supervening onerousness is in fact not part of the normal risk of the contract and therefore it may not be said that the seller has (implicitly) assumed the risk of the post contractual imposition of an alcohol tax on the sale of industrial spirit
. 

A right to the compensation for the additional costs suffered by the seller is not provided by Italian law, which does not explicitly recognises the adaptation/adjustment of the contract in case of hardship (or similar cases). The seller is entitled to terminate the contract, as already said; however, since the party against whom the dissolution is demanded can avoid it by offering to modify equitably the conditions of the contract (Art. 1467, par. 3 C.C., see above, case 1, general remarks), if B is still interested in the supply of the industrial spirit, a compensation for the additional costs may indirectly result from the equitable modification of the contract offered by B (and accepted by A or, alternatively, decided by the court upon the demand of B).

*

Case 4 (Unexpected benefit) 

B leases business premises from A for a fixed period of 15 years. Shortly after conclusion of the contract, the character of the area changes strongly and unexpectedly: A military airport located nearby is shut down and an enormous amount of public funds is invested in the area (infrastructure etc.). As a consequence, B’s business soars and his profit are 500% of what he could reasonably have expected. By the same token, the rental value of comparable business premises in the same area rise to 500% of the amount A and B have agreed upon. A claims that the leasing price is to be adjusted accordingly or, alternatively, that the agreement is to be terminated.

Is A’s claim justified?

Remarks on case 4 

1. The modification of the character of the area, where are the leased business premises, entitles A to ask for the termination of the lease, pursuant to Art. 1467 C.C., since the supervening modification is material and unexpected. It must be considered that the parties of a long term contract, as the case at issue, implicitly assume the risk of some modification in the original equivalence of the exchange (i.e., as it was at the time of the conclusion of the contract); however, if the modifications results in an unusual burden for one party, this latter is entitled to terminate the contract as above said. 

The rules of mistake may not find application to the case at issue, in principle, since the strong change in the nature of the leased area occurred after the formation of the contract. 

An alternative remedy for the adjustment of the leasing price is not provided for under Italian law, but this result could be obtained through the equitable modification of the contract offered by B (see above, case 3 and case 1, “General remarks”). In the case at issue A may actually not complain for the “excessive onerousness of the performance” due by him/her, but for the loss of profit deriving from the supervening event. Although Art. 1467 C.C. mentions the “excessive onerousness of the performance”, according to the Italian case law, the court may evaluate the alteration of the balance between the performances, which may be due to the increase of the cost of the performance as well as to the loss of value of the agreed counter-performance
. 

The explicit provision of the PECLs Art. 6:111 in this sense reflects the current application and interpretation of the rule provided for by Art. 1467 C.C. 

Often Italian courts have decided cases where the character of the land was altered after the conclusion of the sale agreement by virtue of supervening urban and planning rules and the legal reasoning turns round on the “presupposizione” (the literal translation made by the Italian scholars in the XIX century of the German concept of Voraussetzung, see above, case 1, general remarks) and the mutual mistake (if the character of the land, however, was other than that actually negotiated already at the time of the conclusion of the sale agreement)
. 

*

II. Recipient’s use of contractual goods or services etc. is substantially affected

Case 5 (Renovation of cellar becomes useless due to destruction of the rest of the building)

A agrees to refurbish B’s cellar into a wine-cellar. The works are scheduled to start one month after the agreement. Before the works have started, B’s house is completely destroyed during a heavy summer storm. However the cellar of the house remains fully intact. B immediately informs A and asks him not to perform. A insists on the agreement. He argues that B’s cellar is still intact, that he has reserved two weeks to perform the works and that he has already purchased the necessary materials.

Is B obliged to pay the contract price or, alternatively, to compensate A’s losses?

Remarks on case 5

1. Since the parties have neither explicitly provided for the destruction of the house, nor have they implicitly assumed the existence of B’s house i.e. that the works in order to refurbish the cellar into a wine-cellar were to be considered ancillary to B’s house, B is obliged to respect the contract with A. In other words, the agreement between A and B does not contain elements to determine, by way of interpretation of the parties’ intention (art. 1362 ff. C.C.), the consequences of the destruction of the house. The doctrine of the implied assumption (presupposizione) requires that the parties have either shared these assumptions or at least one party be aware that the other considers them as foundation of the contract.

B is not entitled to void the contract pursuant to the rules of the mistake (Art. 1427 ff. C.C.), since the parties have never negotiated about the case that the house be destroyed and/or about the connection between the house and the works in the cellar. 

Further, the circumstance that the cellar is still intact after the disappearance of the house prevents B from applying the Court in order to be discharged according to the rules of impossibility (Art. 1463 ff. C.C.): the performance is in fact not impossible with regard to A as well as to B.

2. Under the circumstances, B is entitled to terminate the contract pursuant to the rules concerning the building contract (appalto, Art. 1655 ff. C.C.). Of course, A is contractually obliged to refurbish the cellar into a wine-cellar, i.e. to accomplish a particular result and B is obliged to pay the contract price. However, pursuant to Art. 1671 C.C. (unilateral withdraw from the contract) B may terminate the contract before the accomplishment of the service at any time without a term of notice and without giving the reasons for the decision to withdraw. In this case,  A’s economic interest in the contract is fully granted by the law, since B has to indemnify A with regard to the expenses actually incurred, the works actually performed and the loss of profit (in the calculation of the damages suffered by A, specific gains caused by the early termination of the contract, i.e. if he saves expenses or benefits from using his released capacities for other projects, should be deducted, according to the general rule of the “compensatio lucri cum damno”).

3. Finally, since the case at issue presents the typical characters of the frustration of purpose as far as B is concerned, due to supervening unexpected events, it should be examined whether or not the remedy of termination because the performance has become extremely onerous is applicable (Art. 1467 C.C.). As a matter of fact, the contractual obligations can be performed, but the performance of A has become practically useless with regard to the purposes of the creditor B. This implies that the payment of the contractual price could be deemed, from the point of view of B, extremely onerous. However, Art. 1467 C.C. grants the termination of the contract only if the disproportion is objective does not consider at all any mere personal attitude of the parties vis-à-vis the performance of the counter-party. It is fully irrelevant whether or not either party can actually use such performance in the way he has expected, unless this issue is covered by the agreement. Since this does not seem to be the case (see above), the frustration of purpose of B would not result in a legitimate reason of discharge from the contractual obligation (payment of the agreed price). 

*

Case 6 (Government intervention makes use of rented gas station impossible)

A leases petrol station from B. Due to outbreak of war, the government confiscates all petrol in that area and it is impossible for A to obtain petrol from any source. As a result, A can make no use of the petrol station. He stops the payment on the lease.

Is A’s refusal to pay the rent justified?

Remarks on case 6

1. A’s refusal to pay the rent is not justified as such. The confiscation of all petrol, due to the outbreak of the war, which determines the impossibility for A to obtain petrol from any source in that area, does not imply that the performance due by A is impossible. In fact, the payment of a sum of money may not be considered impossible in principle and therefore A may not refuse to pay and apply the Court in order to be discharged according to the rules of impossibility (Art. 1463 ff. C.C.). 

2. Also the case at issue, as well as the above one, presents the typical characters of the frustration of purpose as far as the performance of A is concerned, due to supervening unexpected events, which allows the application of the Italian doctrine of the implied condition, i.e.  presupposizione. 

It should therefore be examined whether or not is applicable the remedy of termination because the performance has become extremely onerous (Art. 1467 C.C.). As a matter of fact, the contractual obligations of both parties can be performed, but the performance of B has become substantially useless with regard to the purposes of A. This implies that the payment of the agreed rent could be deemed, assuming the point of view of A, “extremely onerous” (i.e., the payment is unreasonable, since the petrol station may not be actually used according to the contractual purpose). 

However, since Art. 1467 C.C. grants the termination of the contract only if the onerousness is excessive and definitively produces an objective disproportion between the performances, Italian courts would grant this remedy only if the exceptional situation (the war and the following confiscation of the petrol) which renders unreasonable the lease of the petrol station lasts a certain period of time and the sum that A should pay becomes really disproportionate with reference to the interest of both parties for the lease.

3. The Italian courts have examined the question concerning the possibility, in case of refusal to render the performance which the debtor assume to be excessively onerous, to raise a mere objection (in the case at issue, from A) against the request of performance (in the case at issue, made by B). The Supreme Court has decided in both sense, that is allowed (or respectively not allowed) to the debtor raising the objection of the excessive onerousness of the performance, independently on the request for the dissolution of the contract pursuant to Art. 1467 C.C. (see above, case 1, general remarks). The current major opinion is however that the objection for excessive onerousness raised by the debtor against the request of performance must be formulated as request for dissolution of the contract
.

*

Case 7 (Hotel reservation: individual purpose of the visit frustrated; general safety endangered; coronation case)

A booked a room at B’s hotel, but:

a) The exhibition he wants to visit is cancelled at the very last moment.

b) A terrorist movement declares that it is to launch a campaign against tourists in that town.

c) An unforeseeable strike of airport personnel prevents A from travelling at the specified time to the city where the hotel is located.

d) The coronation procession scheduled at the respective date is cancelled. The room has a view to the street, on which the procession was supposed to take place. Due to the extraordinary event, the agreed price is ten times higher than the regular price.

Is A entitled to cancel the reservation?

Remarks on case 7

As short answer it must be said that A is entitled to cancel the reservation without paying damages to B’s hotel only in cases (c) and (d). The more detailed explication is the following.

a). Cancellation of the exhibition

A is not entitled to terminate the contract. It cannot be said that a frustration of purpose occurs, since the visit of the cancelled exhibition was not a condition even implied of the agreement; the Italian doctrine of presupposizione would therefore not apply. 

Scholars and courts affirm that under Italian law the individual purposes or motives of each party may not affect the contract, unless they are illegal and common to both parties (in such case the relevant purposes render the contract null and void, Art. 1345 and 1418 C.C.). This is not the case with the visit of the exhibition which is obviously neither illegal nor common (it is in fact in the exclusive interest of A and rests within his/her individual grounds for the reservation of the room).

The solution would be different if B had promoted a tourist special offer (e.g. travel + hotel reservation) in connection with the visit of the exhibition. In this latter case the visit of the exhibition would not be only an individual purpose of A.  

Case b). Declaration of the terrorist movement

The announcement of the terrorist movement against tourists is of course a good reason not to travel and therefore to cancel the reservation of the room, but this supervening event does represent a case neither for impossibility nor for excessive onerousness of the performance due by A. Therefore, if A cancel the reservation, B is entitled to recover the damages for loss of profit due to the breach of contract.

Case c). Strike of the airport personnel 

The unforeseeable strike of airport personnel entitles A to cancel the reservation without paying damages to B, since the strike prevents A from travelling at the specified time to the city where the hotel is located. This is therefore a typical case for force majeure, although the impossibility of A’s performance does not strictly occur (i.e. the payment of the reserved room). The supervening event obviously frustrates the contract since it is unreasonable to consider valid the reservation of a room which may not be actually used.

Needles to say that the remedy of the termination of the contract would also be available in favour of A because the performance has become excessively onerous (Art. 1467 C.C.).

Case d). Cancellation of the coronation procession 

The most famous case of frustration examined by the English courts would be dealt by Italian scholars and courts under the doctrine of the implied assumptions (presupposizione), which requires that the parties have either shared these assumptions or at least one party be aware that the other considers them as foundation of the contract (nobody could imagine that the coronation procession was irrelevant when A booked the room and accepted to pay a price ten times higher than the regular price).

A would not be entitled to void the contract pursuant to the rules of the mistake (Art. 1427 ff. C.C.), since the parties have never negotiated about the chance that the coronation procession would not take place. This is really a supervening event.  

Further, the circumstances prevent A from applying the Court in order to be discharged according to the rules of impossibility (Art. 1463 ff. C.C.): the performance is in fact not impossible with regard to both A and B.

*

Case 8 (Shop rental: unexpected business environment in shopping centre) 

A is the owner of a bookshop. He contracts with B the rent of a business accommodation in B’s shopping centre. The fixed period of the lease is 5 years. The shopping centre has just been built and a large part of the accommodation is still unoccupied. Both parties expect at the time of contracting that a variety of shops (hotel and catering trade, retail sale) will settle down. One year later almost all accommodation is rented, but ¾  of the shopping centre consists of restaurants and cafes. For that reason most potential customers visit the shopping centre after A closes the doors of his bookshop.

Is A entitled to cancel or to renegotiate the contract?

Remarks on case 8

The legal reasoning is rather similar to that made with regard to the above case 7 (a). 

It has been said that, in principle, under Italian law the individual purposes or motives of each party may not affect the contract (unless they are illegal and common to both parties). Accordingly, A is neither entitled to terminate the contract nor to enforce a process of renegotiation, since the mere expectation of the parties may be not considered a condition of the contract.

However, if both parties lessor and lessee expected at the time of contracting that a variety of shops (hotel and catering trade, retail sale) will settle down, this expectation would not be only an individual purpose of A, but it could be an implied condition of the agreement: the Italian doctrine of presupposizione could therefore be applied. The doctrine of the implied assumptions requires in fact that the parties have either shared these assumptions or at least one party be aware that the other considers them as foundation of the contract.

A would be entitled to cancel the contract on the basis of the presupposizione doctrine. 

As far as the adaptation or renegotiation of the contract is concerned, some Italian scholars have maintained (see above, case 1 and case 2, general remarks) that although a duty to renegotiate with the view to equitably adapting/modifying the affected contractual terms (in the case at issue, e.g. the period of the lease or the rental price) is not explicitly provided by Italian law, it could be argued that, under the circumstances, the general duty to perform in good faith (Art. 1175 and 1375 C.C.) may entitle the party to enter into a negotiation in order to agree an equitable modification of the contractual conditions (e.g. price or period of the lease). In this case, if the other party refuses to negotiate or if  this latter breaks off negotiations contrary to the good faith and the rules of fair dealing, the court could award damages for the loss suffered, in addition to the equitable modification of the contractual terms. 

*

Case 9 (Long-term supply of beer; beer sales are far below expectations) 

A is the landlord of a bar. He enters into an exclusive supply agreement with the beer brewery B for a fixed period of 15 years. Pursuant to the contract, A is obliged to accept and pay a specific quantity of beer on a monthly basis, while he is allowed use technical equipment and furnishings owned by B. Consumption of beer, however, remains far below expectations. The bar is well attended but the “B-beer” is unpopular amongst customers of A’s bar. A requests adjustment or termination of the agreement. 

Is A’s claim justified? 

Remarks on case 9 

A’s request of termination is, in principle, not justified under Italian law, unless B is responsible for the low consumption of the B-beer (e.g., it depends on facts related to the production or the marketing of the beer). The supervening unpopularity of the B-beer is not, as such, a reason to ask the discharge of the buyer from his/her duties to perform; the Italian courts would maintain that A assumed the contractual risk (in the case at issue, for the sales below the expectations of the parties at the time of the agreement) and therefore the remedies against the excessive onerousness and/or the frustration of the contractual purposes would not be granted.

As far as the requests of the adjustment of the agreement is concerned, it is rather exceptional that, as a matter of fact, a long-term supply contract for a fixed period of 15 years is not subject to adjustment or renegotiation clauses. However, if this is the case, Italian courts could decide both, as already said, (a) that A assumed the contractual risk (in the case at issue, for the sales below the expectations of the parties at the time of the agreement) and therefore the remedies against the excessive onerousness and/or the frustration of the contractual purposes would not be granted, or (b) that, according to some Italian scholars (see case n. 8, above), a duty to renegotiate with the view to equitably adapting/modifying the affected contractual provision may arise, under the circumstances, from the general duty to perform in good faith (Art. 1175 and 1375 C.C.) and entitles A to enter into a negotiation with B in order to agree an equitable modification of the contractual provision to accept and pay a specific quantity of beer on a monthly basis. 

It should be noted that the character of long-term contract, in this latter case, would play a fundamental role, in order to decide for the adaptation of the agreement on the basis of the good faith principle, especially if A has negotiated as weaker party and the duty of A to pay a specific quantity of beer on a monthly basis for 15 years, as a matter of fact, has been imposed by the stronger party B. 
*

Case 10 (Export ban)

Firm A purchases technical equipment which is to be produced by firm B. The parties know that firm A plans to resell the equipment to Iraq. At the time of contracting, exports to Iraq are illegal but the parties expect that the status quo will change until the time of delivery. The parties are aware that the equipment can only be sold to Iraq at a reasonable price. When firm B has completed production and offers delivery, exports to Iraq are still illegal and no change is in sight. Firm A refuses acceptance and payment. 

Is A’s refusal of acceptance and payment justified? 

Remarks on case 10

As already seen in case 7 (a) and 8, the common expectation of the parties (the parties expect that the status quo will change until the time of delivery) or the awareness of both parties that an expectation is the ground or the foundation of the contract for one of them (the parties are aware that the equipment can only be sold to Iraq at a reasonable price) could be an implied condition of the agreement and the Italian doctrine of presupposizione could therefore be applied. 

It has been also said that the doctrine of the implied assumptions requires in fact that the parties have either shared these assumptions or at least one party be aware that the other considers them as foundation of the contract.

A’s refusal of acceptance and payment would  be justified on the basis of the presupposizione doctrine. 

*

III. Frustration of specified purposes (other than I or II)

Case 11. (Use of real estate by transferee does not comply with the expectations of the transferor)

A sells his family house to B at a price far below its market value. Both parties assume that B would dedicate the house for cultural purposes only. However, this assumption was not inserted into the contract as an explicit condition. B changed his mind and gave it to a daughter of his instead.

Is A entitled to ask for the difference to the market value or, alternatively, to reclaim the house?

Remarks on case 11

1. Under Italian law a fundamental question in the case at issue would concern the nature of the contract, since the sale at a price far below the market value could determine the qualification of the agreement as donation instead of as sale contract. In such case, the donation could include a burden (onus, charge) and A would be entitled to act against B asking for the performance of the contractual burden to dedicate the house for cultural purposes. In case of  non performance, A could not act for the difference to the market value (because of the qualification of the contract as donation), but only for the termination of the contract and, as a consequence of the dissolution of the contract, for the restitution of the house (Art. 793 C.C.). 

2. If we assume that the contract is actually a true sale of the house, nonetheless one can say that B is contractually obliged to use the house for the agreed purpose. Provided that such obligation is essential and it has actually induced A to sell the house at a low price, according to the interpretation of the parties’ intention, if the obliged party does not comply with it, the other party has the right, alternatively: (a) to act for the enforcement of B’s obligation in terms of action for specific performance or (b) to terminate the contract for breach, i.e. for non performance of B’s obligation (Art. 1453 C.C.). 

An alternative way, at least in principle, could be offered by the rules on the irregular formation of the consent (specifically, the seller’s consent that could have been misled because of a mistake and/or the deceit on the part of the buyer); in such case – but we do not have the elements to believe that the buyer was mistaken or deceived – the reaction of the Italian law would be the invalidity of the contract upon the demand of the seller. 

Against the enforceability of the obligation, falling on B, to dedicate the house for cultural purposes, there is the doctrine of the legal irrelevance of the parties’ individual motives; however, the rules on the interpretation of the intention of the parties, which play a central role in the case at issue, allow the construction of the contractual terms even beyond the explicit wording used by the parties (art. 1362 C.C.). In other words, in the absence of an explicit conditional clause (under Italian law, this latter could have a suspensive or a resolutive nature) which submit the effectiveness of the sale, as far as the transfer of property is concerned, to the event specifically considered as condition, the court has to ascertain whether or not the agreement was actually reached on the assumption of the alleged implicit condition. Further, it should be noted that a specific provision contained in the Italian Civil Code (Art. 1366 C.C.), among the rules of the interpretation of the contract, rests on the general principle of good faith and it is quite clear that on the basis of such rule B would be obliged to perform according to the expectations of B, as far as they shall be deemed implicitly inserted in the contract since B would have otherwise never sold the hose at that price.

In summary, the mere fact that the assumption of the parties about the use of the house was not formally inserted into the contract as an explicit condition should not allow B to change his mind. The basic concept on which the doctrine of the presupposizione has been developed is that of the implied condition and the purpose of such doctrine is actually the legal relevance of the implied assumptions between the parties independently on the nature of the contract. 

In the case at issue a difficulty in the application of the doctrine of the presupposizione could prima facie derive from the requirement that the contract at issue, i.e. sale of an immovable, be in the written form, under the sanction of its invalidity (Art. 1350 C.C.). Should the said requirement relate to all terms the parties would be actually prevented from enforcing a stipulation deducted from the parties’ intention by implication. However, Italian case law confirms the applicability of the doctrine of presupposizione also to contract subject to the requirement of the written form, since the fundamental question of the interpretation of the parties’ intention prevails on other issues; such question relates to the contract intended as relationship between the parties and not as formal (i.e., notarial) deed.

3. Finally, it must be said that A would be not entitled to ask for the difference between the agreed price and the market value, in terms of judicial adaptation of the contract and/or as result of the general rules on the unjustified enrichment (Art. 2041 C.C.), which under Italian law have very strict application. A may instead sue B asking for the specific performance, provided that A can give the proof that both parties had assumed that B would have dedicated the house sold to cultural purposes only and this (bilateral and therefore objective) assumption determined the low price of the sale; alternatively or even subordinately to the first instance for specific performance, B may terminate the contract for breach of A. The restitution of the house to A would be subject, under Italian law, to the judicial declaration of termination of the contract for non performance (according to the law of restitution, see Art. 1458 and 2033 ff. C.C.). 

*

Case 12. (Equitable compensation if divorce has lack a basis for compensation)

Before A and B get married, they enter into a prenuptial agreement, in which they agree on separation of property. During the marriage A buys a house and A and B use the house as their family home. The price for the house is 500.000 Euro. A is the sole proprietor of the house, but B has contributed 100.000 Euro to the purchase-price. In addition, B does extensive renovation work before they move in. The renovation would have cost 50.000 Euro, if professional services had been employed. After A and B have lived together in the house for one year, they separate and get divorced. Divorce law does not provide for a basis of compensation. 

Is B entitled to compensation for his contributions to the family home?

*

Remarks on case 12 

Under Italian law this question could be hardly answered applying the general rules of the contract law, as the marriage is not considered a contract and the supervening events (such as the separation and the divorce) are subject to ad hoc rules. For this reason Italian courts would not apply the doctrine of the implied assumptions between the parties (i.e., the presupposizione). 

B is therefore, at least in principle, not entitled to compensation, since the divorce law as such does not provide for a basis of compensation in similar cases. Neither is B entitled to ask compensation for his contributions on the assumption of a contract of service or a contract of work (appalto di servizi or contratto d’opera), since the exchange of services during the marriage results from the duty to contribute (in money or in nature) to the matrimonial family life (Art. 143 C.C.). Such exchange of services may be not considered as gift subject to the rules of revocation. 

Although the case at issue should not be deemed to be a case of unjustified enrichment (Art. 2041 C.C.), outside the scope of contract law, however, the contribution given by B, in terms of both money (as part of the purchase price) and of renovation work for the benefit of the family home, could be partially recoverable. Provided that A and B have both the above mentioned duty to contribute (in money or in nature) to the ménage of the family (Art. 143 C.C.), the court could grant to B a compensation (obviously lower than the expenses or the loss of profit suffered by B) in case of divorce, according to the rules set forth to protect the possessor (in the case at issue of the family home) who made in good faith expenses for the benefit of the owner (art. 1150 C.C.
).

*

IV. Mutual mistake

Case 13 (Common mistake concerning the market value of shares)

A holds shares of the X-corporation. He agrees to sell the shares to B at the current-price as listed by the stock-exchange on the day of contracting. In the written contract, the parties set a price of 10 Euro per share. The actual price per share on the day of contracting is 12 Euro. The internet service, from which the parties derived the price, had displayed an incorrect number. When A finds out about the correct price, he demands that the purchase price is to be increased to 12 Euro.

May A ask for a price of 12 Euro per share? Is he, alternatively, entitled to set aside the contract?

1. Under Italian law the case at issue would be at a first glance treated under the doctrine of mutual or bilateral mistake (although the Civil Code does not contain ad hoc rules). In general terms, the mistaken party may act for the judicial declaration of invalidity of the contract only if the mistake is: (a) fundamental, i.e. it must fall on the object and/or the parties of the contract, Art. 1429 C.C.); (b) recognisable by the other party (Art. 1431 C.C.). 

The doctrine of the mutual mistake allow the plaintiff to supersede the second requirement, since it is implied in the concept of the bilaterality of the mistake. In the selected case, since the contract provides for the mode of calculation (the current market value) of the price of the shares sold and the parties have derived the said price from the internet service, their (mutual) mistake in wrongfully fixing the contractual amount of the shares in 10 Euro should be clear enough. Pursuant to the general rules of the mistake, the disadvantaged party would therefore be entitled to set aside the contract, since the mistake renders it voidable.

However, Art. 1430 C.C. provides that a “calculation error” (errore di calcolo) does not lead to have the contract declared void, since it can be rectified, provided that it does not relate to the quantity as determining reason of the agreement (but this does not seem the case). In other words, under Italian law the mistake in calculation prevents the party from asking for the invalidity, as far as the rectified contract objectively expresses the common intention of the parties. If A gives the evidence that the price agreed for shares to sell to B was the current price as listed by the stock-exchange on the day of contracting, the incorrect number displayed by the internet service, from which the parties derived the price written on the contractual documents, could be treated as a mistake in the calculation, pursuant to Art. 1430 C.C. A could ask, in this case, for the price of 12 Euro per share.

2. Further the rules on the interpretation of the contracts (Art. 1362 ff. C.C.) state, as basic general rule, the duty of seeking for the mutual parties’ intention, without limiting the construction of the parties’ intention to the strict meaning of the wording used by the parties. The apparent ambiguity in the parties’ declarations could be solved therefore by means of interpretation, so that the agreed mode of calculation the price should prevail on the formally fixed price. The specific circumstance that the contract makes express provision as to how the price is to be calculated implies that the parties wanted the mode of calculation to be the decisive criterion. Consequently, the price evidenced in the contract is an irrelevant falsa demontratio and the payment is determined only on the basis of the current market value.

3. The solution of the case would of course be different if the contract between A and B would have only stated the price of 10 Euro per share without making express provision for the mode of calculation. In this latter case the interpretation of the contract could not lead to modify the indicated price: the agreement relates to the price of 10 per share and not to the current market value; this discrepancy is, in fact, perfectly legitimate since it rests on the principle of contractual freedom. Even if the parties negotiated that the price was to be calculated on the basis of the current market value, a court would say that the mode of calculation only influenced the parties’ intention prior to contracting and did not become part of the agreement. 

*

V. Miscellaneous impediments to performance

Case 14 (Production of contractual goods is inhibited by strike/restriction of electricity supply)

A agrees to deliver some goods to B at a certain date, but: 

a) there is a strike of a subcontractor’s workers.

b) due to problems with the State energy production and distribution system the Government decides to cut the electricity supply during night making it impossible to work at night.

As a result, A cannot deliver the goods for an uncertain period of time.

Is B entitled to cancel the contract and to ask for damages?

*

Remarks on case 14

I. Strike of subcontractor’s workers

1. The strike of the workers could render the performance of A alternatively impossible or more expensive. In the first case, should the performance become impossible, A would be discharged from the contractual duty to deliver the goods (Art. 1256 C.C., the obligation extinguishes because of the objective impossibility) and B, as a consequence, would be not obliged to pay the agreed price to A (Art. 1463, the contract is automatically terminated because of the objective impossibility). In short, both parties would be released and none of them could ask for damages. However, the strike could also cause a temporary impossibility of the performance, which is therefore not extinguished, even if the debtor is not the liable for the delay, until the performance may no longer be reasonably requested or the creditor has no longer an interest thereto (Art. 1256, 2 par. C.C.). Finally, the impossibility of the performance due to the strike could be only partial; in this latter case, the debtor remains bound to the possible part of the performance (Art. 1258 C.C.), but the other contractual party has the right to a correspondent reduction of the counter-performance and may also withdraw if there is no longer a relevant interest to the partial performance (Art. 1464 C.C.).

With regard to the case at issue, assuming that A cannot deliver the goods for a certain period of time, B is entitled to cancel the contract, provided that the delay of the performance renders it useless for B (i.e., pursuant to the provision of Art. 1464 C.C., there is no longer an interest for the creditor). The crucial question is if A – in exercise of due care – could reasonably be expected to have foreseen and avoided the danger of delay or impossibility of performance due to the strike.

If the performance of A is, due to the strike, not impossible but simply more expensive, Art. 1467 C.C. on the termination of the contract because it has become extremely onerous could be applicable in principle. However, Art. 1467 C.C. provides that, in case of contracts which involve a continuing or a periodical performance or a delayed performance, the debtor may ask for the termination of the contract only if the performance has become extremely burdensome following to extraordinary and unforeseeable events, and only if the supervening hardship exceeds the usual contractual risk (Art. 1467, par. 2 C.C.). 

The limits fixed by the legislator determine an application of the said rule rather strict among the Italian courts. Since the circumstances should obviously be evaluated on a case-by-case basis, the strike of the workers could be considered neither extraordinary nor unforeseeable, taking into account that the supplier bears the risk of the organisation of the enterprise (i.e., the strike could not exceed the usual contractual risk). As a matter of fact, many supply contracts, particularly if they are long-term contracts, have hardship clauses which usually provide for the risk of the strike of the workers (among other various contractual risks). Once again the crucial question is if A – in exercise of due care – could reasonably be expected to have foreseen and avoided the risk of the increase of the cost of the performance due to the strike.

2. It should be also noted that in order to decide whether or not a case of impossibility occurs it is important to define what the debtor is obliged to perform. If the parties agreed upon to deliver goods of a certain kind without any other specification (general obligation in kind), A shall be under the duty to procure the goods in the market even if this will increase the cost of the performance. As long as the goods can be found through a market transaction, there will be no impossibility and therefore no reason for discharge of A. 

If the contract provides no hardship clauses or assumption of the impossibility due to the strike, B will be entitled to terminate the contract for non-performance of A. Consequently, B shall be entitled to claim damages, which could also be requested for the simple delay in the performance (even if the contract is not terminated).

The situation could be different if the parties have agreed upon an obligation in kind restricted to own supplies. If A is obliged to deliver goods from his own production or supplies, he shall be not burdened with the risk (and the cost) of procuring goods in the market. Of course, the actual parties’ intention  to restrict the duty of A to his production or supplies must be derived from the contract by means of interpretation. 

II. Cut of power supply

As to the cut of power supply, it is necessary once again to determine whether or not the performance is impossible (the obligation in kind is restricted to the debtor’s own supplies or the parties agreed upon a general obligation in kind). The questions of (a) the temporary impossibility and (b) the supervening increase of the cost of the performance (which has become excessively onerous) are to be treated as well as in the previous case of the workers’ strike. 

*

Case 15 (Disclaimer concerning the rights arising from unexpected circumstances; other clauses on unexpected circumstances)

The construction company A agrees to build a double-floor building on B’s ground for the price of 2.000.000 Euro. In the contract the parties stipulate a disclaimer which excludes “all the rights of both parties arising from unexpected circumstances”. Two weeks after the construction work has begun a granite rock, which could not have been detected by the parties before conclusion of the contract, is revealed on B’s ground. As a result the cost of the construction increase by 300%. Can A ask for renegotiation or can he cancel the contract in spite of the disclaimer? 

Has any other contractual stipulation addressing the issue of unexpected circumstances played a major role in the case material or in scholarly discussion? 

Remarks on case 15

1. It appear necessary to make some preliminary remarks. As far as the renegotiation of the contract is concerned, it has been already said (see above, case 1 and case 2, general remarks) that a duty to renegotiate as such, with the view to equitably adapting/modifying the affected contractual terms (in the case at issue, the increased construction costs), is not provided by Italian law. Nonetheless it could be argued that, under the circumstances provided for by Art. 1467 C.C. granting the dissolution of the contract to the party prejudiced by the unjustified and excessive onerousness of the performance (which is certainly the case for the increase of the construction cost by 300%), the other party is entitled to enter into a negotiation in order to obtain an equitable modification of the contractual conditions (Art. 1467, par. 3 C.C.). In this case, the refusal to negotiate or breaking off negotiations contrary to the good faith and the rules of fair dealing, entitle the prejudiced party to claim damages for the loss suffered, in addition to the equitable modification of the contractual terms. This conclusion could be grounded on the general duty to perform in good faith (Art. 1175 and 1375 C.C.). 

Further, it has been said that a principle of keeping the contract in force by means of the modification of its terms and conditions could be recognised under Italian law within the rules of the contracts in general and it could be said that such principle prevails on those rule which lead to the complete dissolution of the agreement (including of course those in case of hardship, Art. 1467 C.C., specifically Art. 1467, par. 3 for the equitable modification of the conditions). Apart from some rules in the area of the impossibility (e.g. partial impossibility, Art. 1464 C.C.) and the mistake (e.g. maintenance of the rectified contract, Art. 1432 C.C.), which seem to confirm this underlying principle in the C.C., as far as the general part of the rules of contract is concerned, one can consider the rules set forth for specific contracts, where this attitude of the Italian law appears even clearer and hardly disputable. 

2. A meaningful example of the above mentioned attitude of the Italian legislator is given by the already mentioned Art. 1664 C.C. (see case 1, general remarks), applicable to the cases of hardship in the performance of building contracts, such as in the case at issue. 

Art. 1664 C.C. considers the supervening hardship or difficulty in performance and provides a remedy very different from that provided by the general rules on the excessive onerousness (Artt. 1467-1469 C.C.). If, as a result of unforeseeable circumstances, there have occurred such increases or reductions in the cost of the materials or of labour as to cause an increase or reduction by more than one-tenth (10%) of the total price agreed upon, the independent contractor or the customer can request that the price be revised. The revision can only be granted for that part of the difference which exceeds one-tenth (10%). 

Further, if in the course of the work difficulties are revealed deriving from geological conditions, water, or other similar causes not foreseen by the parties, which made the performance of the contractor considerably more onerous, he is entitled to just compensation therefor (Art. 1664, par. 2 C.C.). This latter would be in principle the case at issue (geological surprise which renders the performance of the contractor considerably more onerous), considering that the Italian case law has extensively interpreted the said rule, excluding from the “similar causes” those events due to the factum principis or to third parties
.

Pursuant to Art. 1664 C.C. the Italian law provides then a fixed percentage of increase or reduction of the total price agreed upon (one-tenth) which the parties have to bear as risk for the supervening events, but once this limit is overcome, the entitled party can request that the price be revised. Of course, this remedy excludes any demand of dissolution (pursuant to Art. 1467 C.C., and it is commonly recognised that Art. 1664 C.C. overcomes, as specific rule according to the principle of lex specialis, the general provision of Art. 1467 C.C.
) in consideration of the prevailing interests (in principle of both parties) for the maintenance of the contract. 

3. The above rule stated by Art. 1664 C.C. is however considered a default one, so that the parties are free to agree upon a different range or percentage of risk and they may also exclude any influence of the change of circumstances affecting the performance due (i.e., exclude the right to claim a just compensation pursuant to Art. 1664, par. 2 C.C.
). In principle this was decided by the parties of the contract at issue, through the stipulation of a disclaimer which excludes “all the rights of both parties arising from unexpected circumstances”. 

Although the Italian scholars and courts affirm that the agreed derogation to Art. 1664 C.C. is valid and it does alter per se the structure and the function of the building contract (in the sense that it would become fully aleatory by the intention of the parties), nor it is deemed abusive and therefore ineffective without the specific approval in writing
 some difficulties arise however with such clauses, pursuant to the Italian case law. 

Provided that the discovery, two weeks after the construction work has begun, of the granite rock on B’s ground (which could not have been detected by the parties before conclusion of the contract), falls within the “unexpected circumstances” and is not a good reason for challenging the contract under the rules of mutual mistake (the granite rock was already there when the agreement was concluded and therefore may be not considered a supervening event in strict sense), examined above (see case 13), Italian courts request in fact that circumstances are exactly indicated: the intention of the parties, in other words, must be clear to derogate Art. 1664 C.C. and therefore to (modify or, as in the case at issue) assume the full risk of the increase or reduction of the total price following to some kind of events
. 
4. In summary, the questions posed by the case at issue under Italian law are: (a) whether or not the surprise of the granite rock may be considered an “unexpected circumstance” according to the intention of the contracting parties (alternatively, the rules on the mutual mistake could play their role); (b) provided that the disclaimer covers also the geological surprise (i.e., this falls within the unexpected circumstances), whether or not the derogation to the default rule stated by Art. 1664, par. 2 C.C. is valid and effective in consideration of the vagueness of the clause. 

The answer to the question (a), which involves the interpretation of the contract, should be positive, since Art. 1664 C.C. considers the difficulties due to geological causes among the supervening events determining the right of the builder to claim a just compensation.

As far as the question (b) is concerned, the vagueness of the clause at issue should determine its ineffectiveness as derogation to the default rule stated by Art. 1664, par. 2 C.C., in accordance to the prevailing opinion among the Italian scholars and courts, and therefore this latter default rule of the C.C. would apply. 

Consequently, A may not cancel the contract in spite of the disclaimer, but a claim for a just compensation is more than justified (according to Art. 1664, par. 2 C.C.). Needless to say that, even if a right to renegotiate the contract is not explicitly provided (in the contract or by law), the just compensation may be obtained by A (not necessarily by means of a judicial request, but also) trough an out-of-court request to the other parties and therefore as the result of a renegotiation of the contract.
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