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(a) Historical Development 

The modern law of frustration of contract in Scotland and England contains many similarities.  English authorities are often cited in modern Scottish cases.  There are, however, important differences, most notably in the principles which can be applied by the courts following frustration of contract.  As is explored in more detail below the English courts apply the Law Reform (Frustrated Contracts) Act 1943, an Act which does not apply in Scotland, whereas the Scottish courts apply the condictio causa data causa non secuta.  This condictio has its roots in Roman equity, and provides the pursuer with a remedy to recover things given for a specific purpose where that purpose has failed.  This difference of treatment of the consequences of frustration arises as a result of the very different sources of Scots and English law and the distinct historical development in the two jurisdictions.  As Lord Cooper commented in a famous article with reference to Scots and English law:

“Though two streams of thought have now in large measure coalesced, their sources lie far apart and each has flowed through its own juristic channel.”
  

According to Lord Cooper, there are two main sources from which the modern Scottish principles developed.  The first source is early cases on rei interitus, a term used to describe the situation where there has been “…destruction, total or partial, actual or constructive, of some specific thing essential to the performance [of the contract].”
  Numerous cases of rei interitus exist, particularly in the context of contracts of lease, but also of contract of sale and hire.  It was more usual to class relevant cases as part of the law of property rather than part of the law of contract.  A very early discussion of rei interitus can be found in the works of one of the institutional writers, Craig.
  He discusses the particular case of forfeiture of a feudal interest in land justified by the misconduct of the vassal.
  The case is explained by Craig by reference both to the condictio causa data causa non secuta and by reference to naturalis aequitas.  

The second source of the Scottish principles of frustration is the development of the condictio causa data causa non secuta in the works of the institutional writers, Stair, Bankton, Erskine and Bell.
 The condictio was subsequently applied in Scottish cases, particularly in the House of Lords case of Cantiere San Rocco SA v Clyde Shipbuilding & Engineering Co
 in 1923.  The most influential institutional writer, Stair, discussed the condictio in the context of his discussion of the obligation of restitution, an obligation which is distinct from those arising under the law of contract.
  He notes the example of the use of the condictio to recover things given in contemplation of a marriage, where the marriage, which is the cause of the gift fails to take place.

In one of the leading modern cases,
 Lord MacMillan identified the synthesis of the two separate sources in posthumous editions of Bell’s Principles of the Law of Scotland where the doctrine is described as follows:

“When by the nature of the contract its performance depends on the existence of a particular thing or state of things, the failure or destruction of that thing or state of things, without default on either side, liberates both parties.”

This formulation which has been refined and expanded in later cases, formed the  basis for the modern doctrine.

(b) Delimitation, borderline cases

Many of the Scottish texts discuss this area under the general heading of ‘impossibility.’
  Under that general heading, one would find discussed supervening impossibility, whether factual or legal, and also supervening illegality.  The more modern usage of the term ‘frustration’, seen in recent texts, is to describe the area as a whole.
  Frustration had been used in the older texts in a narrower sense, as ‘frustration of the adventure’ which occurs ‘where emerging circumstances may have effected a radical change in the nature of the obligations undertaken by one or both parties.’
  In a modern context, the word ‘frustration’ may therefore be used either in the broad or the narrow sense.        

(c) Theoretical basis 

Different Scots and English writers have sought to explain the theoretical basis of frustration in  different ways.  One early English explanation of the theoretical basis relies on the existence of an implied term.  That implied terms provides for the avoidance of the contract on the occurrence of the frustrating event.  This explanation is now discredited in England.
  Although this explanation did receive some recognition in Scotland, it was discredited early in the twentieth century.
  Rather, the Scottish principles were explained by reference to the power of the court to find a ‘just solution’ in the circumstances.
  Some modern texts rely on this explanation
 and it is submitted that this is the true theoretical basis in Scotland.  This theory can be seen, for example, in Lord Wright’s approval in a Scottish House of Lords case
 of Lord Sumner’s statement that the doctrine of frustration is really “…a device by which the rules as to absolute contracts are reconciled with a special exception which justice demands”
  The practical application of that theory recognises that the parties must be released from a contract which, because of changed circumstances, would “…in substance be the performance not of the original contract, but of a different contract and one to which the parties have not consented.”
  

Another explanation to be found in a leading modern textbook, MacQueen and Thomson,
 relies on the use of an implied resolutive condition that the contract will not be incapable of performance, a resolutive condition being a condition which, if purified, brings the contract to an end.
 The authors comment: “If as a result of a subsequent event, performance of a contract becomes impossible, then the implied resolutive condition is purified and the contract is frustrated.”
  According to their explanation, other implied resolutive conditions may exist to provide that  performance of the contract will not be illegal, nor will performance be something which is radically different from what the parties anticipated at the moment of formation of contract. This view is not explored in any other Scottish textbook and it is suggested that it does not form the true theoretical basis in Scotland. 

Yet another explanation rests simply on rules for construction or interpretation of a contract.
  Although this explanation has received little academic discussion in Scotland, it is an attractive one which is consistent with many of the dicta in Scottish cases.

Despite Treitel’s criticism that the search for a theoretical basis is an exercise which has little practical importance
 it is suggested that it is as important for judges to understand and identify the source and rationale of their powers here as elsewhere.  As pointed out above, the Scottish principles developed in an entirely different manner from the English ones.  In certain respects, particularly concerning the consequences of frustration, Scots and English law diverge quite markedly.  It is therefore important to identify the distinct basis of frustration in Scotland.      

(d) Contractual Clauses

The contracting parties in a commercial situation may insert a force majeure clause in the contract.  Such a clause will expressly stipulate the consequences where  performance becomes impossible for a wide variety of reasons such as war, acts of nature or strikes.  The use of such clauses is common, particularly in maritime contracts and in the oil industry.
  The use of such clauses in the context of shipping is discussed in answer to question 5.  Where such a clause applies, the contract will subsist notwithstanding the frustrating event.  It may even provide a mechanism for renegotiation of the contract, an outcome which would not be possible at common law.

(e) Administrative Contracts 

Administrative contracts are not treated as a special class in Scots law, and therefore no special rules apply to them.  The general rules on frustration of contract would be applied.  

(f) Specific Legislation 

Frustration in Scots law is governed by common law principles rather than any specific statute.  In particular it should be noted that the Act which may apply in English law to permit an equitable adjustment of the contracting parties financial positions following frustration, the Law Reform (Frustrated Contracts) Act 1943, does not apply in Scotland.  

(g) Consequences 

The most important difference between the English and Scots law of frustration lies in the consequences of frustration.  Both systems analyse the effect on the contract in the same manner: the parties future rights and obligations under the contract are discharged from the point of the frustrating event.  However, rights accrued under the contract prior to the frustrating event can be enforced.  In neither system does the court have the power to amend the terms of the contract following frustration.  In English law, the terms of the Law Reform (Frustrated Contracts) Act 1943 can be applied following frustration to make equitable adjustments to the situation of the contracting parties.  This Act does not apply in Scotland.  The Scottish solution has a much older origin in Roman equity.  The institutional writers confirmed that Scots law applies the condictio causa data causa non secuta following frustration.
   The condictio “…provides a remedy where someone has given money or property to another on the clear understanding that the recipient will make counter-performance or that a particular event should occur.  Should the counter-performance or event not take place, in principle the condictio lay to recover the value of what had been given”
  The leading case of Cantiere San Rocco SA v Clyde Shipbuilding & Engineering Co
 confirmed that this represents the modern law. 

The application of the condictio in the context of frustration of contract has been severely criticised.  Evans-Jones has argued that the House of Lords misapplied Roman law in Cantiere, and that the condictio has no place in situations of frustration of contract.
  He argues that cases of frustration were previously resolved by applying only the principles of the law of contract, and particularly rules of allocation of risk in contract and that this position should be reinstated notwithstanding the decision in Cantiere.  

Others have criticised the enrichment remedy for different reasons.  In a famous article on the history of frustration in Scots law, Lord Cooper had previously asserted the power of the Scottish courts to make equitable adjustments following frustration of contract.  The power exists because of the nature of the condictio as an unjustified enrichment remedy and the fact that equity underpins unjustified enrichment in Scots law.  Lord Cooper
 accepted that this suggestion is contrary to Lord President Inglis’ narrow formulation of the condictio in the important case of Watson & Co v Shankland.
  Nevertheless, he suggested that the point was left open in the later House of Lords case of Fraser v Denny Mott and Dickson.
  However, it appears from later cases that the Scottish courts cannot make such equitable adjustments beyond ordering simple reversal of enrichment.  His view has not been adopted by later writers, and one of the most recent textbooks on contract has criticised the inability of the condictio to deal with losses by one party to the contract where those have not resulted in a benefit to the other party, given that the remedy simply permits the return of the defender’s  enrichment.  This limitation is amply illustrated by Case II.
  

I. Equivalence of exchange is distorted

1. AC 1 (Canal de Craponne: Long-term contract, "regular" inflation/price-increase)

Early in the 20th Century, the farmers A and B enter into a contract under which A promises to build and maintain an irrigation canal; B is entitled to draw off water at a fixed price.  The contract is concluded for an unlimited period of time.  Almost 100 years later, A’s successors ask for an increase in the price arguing that due to inflation and a rise in the cost of maintenance as well as labour the agreed price has become completely inadequate.  

Is the claim of A’s successors justified?  Are they, alternatively, entitled to terminate the contract? 

In this situation, A will not be protected by the doctrine of implied terms.  The courts will not imply a term into a contract which would directly contradict an express term.
  Thus, the court would be unable to decide that a term should be implied permitting an amendment to the price in situations where performance of the contract becomes no longer economically viable at the price originally agreed between the parties.

The principle of frustration, explained in the introduction to this report is of very limited scope and is unlikely to assist A.  It has very little operation in situations where performance of the contract is less economically attractive to one or both parties than they had originally anticipated.  In Scots law, the fact that supervening events or a change in the law has made the contract more burdensome or less profitable is irrelevant.
  Additionally, the fact that the contract has become more expensive to perform, or commercially less attractive for one party than anticipated, is insufficient to result in frustration of the contract.
  Inflation alone cannot constitute frustration,
 and a party cannot avoid his duty to perform a contract on the grounds of ‘commercial impossibility.’
 

There appears to be no Scottish case on exactly the same facts as the Canal de Craponne example.  There is, however, an English case on very similar facts which a Scottish court might find persuasive: Staffordshire Area Health Authority v South Staffordshire Waterworks Co.
  In this case a hospital had entered into an agreement with a waterworks company.  In terms of this agreement, the hospital transferred to the company its rights to take water from a well in return for the company’s agreement to supply the hospital with water. The hospital was to receive “at all times hereafter” 5,000 gallons of water per day free of charge, and pay for any additional water it required at a specified rate.  By 1975 the cost to the company of supplying the hospital had risen to approximately eighteen times the contract price.  The company gave seven months’ notice to the hospital to terminate the contract.  

The Court of Appeal found that the notice to terminate the contract was effective.  However, their Lordships applied different reasoning to reach this result.  Lord Denning, who was Master of the Rolls at the time, referred to rules of interpretation of contract, and particularly a court’s ability to depart from the literal meaning of written terms.  In his opinion, the court should seek to put itself into the position of the parties at the time the contract was entered into and ask “…what were the circumstances in which the contract was made?  Does it apply in the least to the new situation which has developed?”
 He concluded: “ But, in the past 50 years, the whole situation has changed so radically that one can say with confidence: ‘The parties never intended that the supply should be continued in these days at that price.’  Rather than force such unequal terms on the parties, the courts should hold that the agreement could be and was properly, determined in 1975 by the reasonable notice of six months.”
  His decision therefore appears to rest on the basis of frustration through change of circumstances. 

Before proceeding to note the reasoning of the other judges in the case, it should be noted that Lord Denning’s approach has been criticised, in particular by Treitel, who notes that in Staffordshire Lord Denning used a previous judgment of his own as authority, despite the fact that his approach in the earlier case had been rejected by the House of Lords.
 

Lord Justice Goff (as he then was) and Lord Justice Cumming-Bruce did not share Lord Denning’s reasoning.
  Lord Goff, like Lord Denning, began by applying the rules of interpretation of contract, and, particularly, taking into account the circumstances surrounding conclusion of the contract.
  In his view, and on the facts, an inference required to be made of a power to determine the contract on reasonable notice 
  His decision rests not on the basis of frustration, but rather on the powers available to the court in the context of interpretation of the contract.  Lord Justice Cumming-Bruce also decided on the basis of an inference from the surrounding circumstances which could displace the literal terms of the contract.
    

One final point of note on the Staffordshire case relates to its statutory context.  The court were undoubtedly aware that, because of the statutory context, should they decide that the contract was frustrated, there would be no termination of the water supply.
  The statute in question, the South Staffordshire Waterworks Act 1909, obliged the defendants to make good any diminution in supply from the plaintiff’s well caused by the defendant’s operations.    

If the Scottish court chose to apply the Staffordshire case, the court would be likely to decide that the contract between A and B had been terminated.  If, however, they refused to apply English authority, it is difficult to predict what the outcome would be because of the lack of a case in point in Scots law.  Scots authority does, however, exist on the issue of the ability to terminate agreements of indeterminate length of performance.  McBryde notes that the Scottish courts have the ability to imply a term that an agreement entered into in perpetuity may be terminated on notice.
  He identifies two opposing lines of authority,
 one of which suggests that such termination requires reasonable notice
 and one of which suggests that only notice, whether reasonable or otherwise is required.
  There are, however, examples of cases where the court has held, in effect, that an agreement was to continue in perpetuity.
  It may be useful in this context to note that, although the law is shortly to change on this issue,
 it is common for a lease of heritable property to have a duration of 99 years, or even 999 years.  In such leases, the parties were expected to agree a rent for the entire duration, or include a mechanism in the lease for revisal of the rent in accordance with market rates during the duration.  If the courts were influenced by such cases, they might consider that A had simply made a bad bargain, and refuse to find that the contract had been frustrated. 

2. FM (Hardship due to extraordinary inflation; hardship resulting from a foreign currency agreement)

(Extraordinary inflation) A receives a loan from the B-Bank. Under the agreement, the interest rate is fixed at 10 percent for five years. In the last 20 years before the agreement, the rate of inflation had been relatively stable within a range of one to six percent. In the third year after the conclusion of the agreement, the economic situation begins to destabilize and inflation rises quickly to 50 percent. 

B-Bank asks for renegotiation and adjustment of the contract.

(Variation: foreign currency agreement) The loan agreement between A and the B-Bank provides for repayment and interest in a foreign currency. In the last 10 years before the agreement, the relevant exchange rate had been relatively stable within a range of 20 percent. Subsequently, the national currency devaluates by 80 percent as compared to the foreign currency. 

A asks for renegotiation and adjustment of the contract.

As stated above, inflation per se does not constitute frustration in Scots and English law.
  No writer, whether Scots or English, seems able to cite an example of ‘extreme’ as opposed to ‘normal’ inflation having the effect of frustrating a contract.  However, in the context of English law, Treitel states that the ‘…possibility that extreme (as opposed to merely severe) inflation may be capable of frustrating a contract cannot be wholly ruled out.’
  He is at pains to emphasise the extreme nature of the inflation which would be required.
  One must conclude, therefore, that it is at least possible for a contract to be frustrated due to extreme inflation.  There is no reason to suppose that the attitude of the courts would be any different in the foreign currency agreement variation.  

The old Scottish case of Wilkie v Bethune,
 although not a case of extreme inflation, deserves mention in this context.  An employer had agreed to pay his servant in potatoes.  A dramatic rise in the price of potatoes occurred, due to the failure of the crop in 1846.  Had the servant been paid in potatoes, he would have received a performance which would be worth much more in real terms than the parties had originally anticipated.  Such performance would have placed an onerous burden on the employer. The court held that the servant was entitled to a sum which would purchase an equivalent amount of food other than potatoes.  They reached this result by construing the contract as a contract to supply food, and so some might argue that it is not a frustration case.  Although Professor McBryde notes that ‘…it is possible that it [Wilkie v Bethune] is consistent with the modern approach to frustration,’
 it is suggested that it is a ‘special case’
 and not an example of any general principle.  The case is a very old one, and the parties were not commercial parties enjoying an equality of bargaining power.                
In summary, in the example on extreme inflation, the contract is not frustrated.  B bank has no remedy and must perform the contract.  As stated above, the remedies of renegotiation and adjustment of the contract are unavailable in Scots law in cases of frustration.  Similarly, in the variation concerning a foreign currency agreement, the contract is not frustrated.  A has no remedy and must perform the contract.  

3. HCG (Government intervention; post-contractual imposition of a tax)

A and B enter into a contract under which A promises to supply 120,000 liters of industrial spirit to B. Subsequently, a statute is enacted by which an alcohol tax is imposed on the sale of industrial spirit. The tax statute provides that the seller has to pay the tax. The tax is so high that it even exceeds the price that A and B have agreed upon. 

Is A entitled to recover compensation for the additional costs or to cancel the contract?

In Scots law, the fact that supervening events or a change in the law has made the contract more burdensome or less profitable is generally irrelevant.
  Thus, in one case a change in legislation which increased the specification of a bridge to be constructed over a railway, thus making performance of the construction contract more expensive for the construction company did not frustrate the contract.
  Influential Scottish writers have analysed this approach.  In the context of discussing legislation which has rendered a contract ‘…more burdensome, or the advantages stipulated for less lucrative’
 Gloag notes that:

“The validity of a contract is, however, not affected by a change in the law which does not make performance impossible, but does alter the value of the rights conferred, or the burden of the obligation imposed.”

T B Smith confirms this view: “A rise in prices …will not avoid a contract, though the position of one party may be seriously affected.”
  Gloag adds a slight concession, however, where he suggests that if a legislative change completely transforms the nature of the obligation imposed then the contract may be frustrated.
  

The above approach is visible in many Scottish cases.
  One particular Scottish case, in which the court refused to find that the contract had been frustrated, is on very similar facts to those at issue here.
  In the Scottish case, however, the increase in the spirit tax levied was not of as high a degree as in this example. 

The effect of the legislation may, however, be much more severe, so that one or both of the parties may find performance impossible as opposed to merely more expensive.  In that event, the contract is frustrated and the parties are released from their future obligations under the contract, although accrued rights will remain enforceable.
  It is suggested that the courts would treat this factual example as falling within the former class, i.e. that the contract is merely more burdensome or expensive to perform, and therefore that the contract would not be frustrated.  A would not be entitled to claim compensation for additional costs nor to cancel the contract.  Instead, A would be bound to perform.        

In practice, it is likely that a statute coming into  force which would otherwise have a significantly detrimental effect on contracts in mid-performance, would contain transitional provisions to temper such detrimental effect.
  

4. LV (Unexpected benefit)

B leases business premises from A for a fixed period of 15 years. Shortly after conclusion of the contract, the character of the area changes strongly and unexpectedly: A military airport located nearby is shut down and an enormous amount of public funds is invested in the area (infrastructure etc.). As a consequence, B´s business soars and his profits are 500% of what he could reasonably have expected. By the same token, the rental value of comparable business premises in the same area rises to 500% of the amount A and B have agreed upon. A claims that the leasing price is to be adjusted accordingly or, alternatively, that the agreement is to be terminated.

Generally there is no rule in Scots law which requires contracts to be either terminated or adjusted because performance becomes more beneficial than anticipated from the standpoint of one party.  There have been attempts in the past to use the law of unjustified enrichment to this end, most particularly in the case of Edinburgh District Tramways C Ltd v Courtenay.
    Tramways had let advertising space on tramcars to Courtenay, an advertising contractor.  It was agreed that Courtenay would provide the running boards for the adverts in addition to providing the adverts themselves. Subsequently, new tramcars were designed by Tramways which had built-in running boards.  The new boards were introduced primarily for safety reasons, but it was also possible to use the outside of the boards for the adverts.  Because the contractor no longer needed to provide the boards, performance of the contract became much less expensive for them – in other words they had made a ‘windfall.’  Tramways sought to recover the cost of the boards from the contractor.  The claim, brought in recompense (an unjustified enrichment action) was unsuccessful.  A recompense action would only have been relevant had Tramways suffered a loss, which they had not.  Similarly, in the example given above, A has suffered no loss, and so cannot use the law of unjustified enrichment to renegotiate the terms of the lease.

Reference should again be made to the case of Wilkie v Bethune,
 commented on at example 2 above, in which one party was ordered by the court to provide a substitute performance which more closely reflected the value of performance anticipated by the parties when the contract was concluded.  As is stated above, the court reached this result by applying a very particular interpretation to the contract.  It is suggested that the case is not an example of a general power to amend contractual terms where performance becomes more onerous than the parties had originally contemplated.  

In practice, leases of commercial property almost invariably contain an agreed rent review pattern providing that the rent will be reviewed at agreed intervals, usually of five years.  Had the lease in the example contained rent review provisions, at review the parties would renegotiate a market rent by reference to the agreed formula contained in the lease.  

In summary, A would have no grounds either to terminate the lease or to adjust the rent.  The tenant would be entitled to performance of the lease for the remainder of the term on the terms originally agreed.   
II. Recipient’s use of contractual goods or services etc is substantially affected.

5. LV (Renovation of cellar becomes useless due to destruction of the rest of the building)

A agrees to refurbish B’s cellar into a wine-cellar.  The works are scheduled to start one month after the agreement.  Before the works have started, B’s house is completely destroyed during a heavy summer storm.  However the cellar of the house remains fully intact.  B immediately informs A and asks him not to perform.  A insists on the agreement.  He argues that B’s cellar is still intact, that he has reserved two weeks to perform the works and that he has already purchased the necessary materials.

Is B obliged to pay the contract price or, alternatively, to compensate A’s losses? 

This case can be classed as ‘frustration of purpose.’  As Treitel explained, “…supervening events have so greatly reduced the value to him of the other party’s performance that he should no longer be bound to accept it and to pay the agreed price.”
  He points out that this argument is usually put forward by the recipient of goods or services, as it is in this factual example.
  The contract would be frustrated, thus releasing both parties from future performance from the moment of the frustrating event, i.e. the destruction of the house.  The parties would be automatically released from their future obligations and neither would require to give notice to the other.  

Two important Scottish cases could apply to this situation.  The cases are particularly important in the development of the Scots approach to frustration.  They mark the step from the recognition of actual rei interitus alone, or frustration of the contract due to actual destruction of the subjects, towards what was treated as ‘constructive’ rei interitus.  The supervening event so markedly affects the performance of the contract that it is as if the subjects have been destroyed.  The first case is Tay Salmon Fisheries Co Ltd v Speedie
 in which the fishing company were the tenants of salmon fishings under a lease for nineteen fishing seasons.  The area within which the fishings would take place was converted by law into a zone for aerial gunnery and bombing practice.  The right to fishings granted by the lease were thereby rendered incapable of use by the tenant.  It was held that, because the landlord was unable to provide the tenant with possession of the leased subjects, the tenant was entitled to abandon the lease.  Lord Sands commented:

“…I think that the tenants are not entitled to resile from the lease, unless they are in a position to show that the exercise of their right under the lease has been so curtailed, not merely theoretically but practically, as to be substantially destroyed, or so completely altered, not merely in legal quality but in practical operation, as to change the character of the subject.”
 

The case is not one of actual rei interitus given that the salmon fishings continued to exist.  It was simply impossible for the tenant to exercise this right.  In this case also, the change in circumstances has resulted in A being entirely unable to enjoy the services of B.  Performance in accordance with the contract would be utterly changed in nature and would provide A with something different from what was anticipated when the contract was entered into.

The second case is Mackeson v Boyd
 in which tenant had taken a lease of a furnished house for 19 years from 1926.  Following the outbreak of war, the house was requisitioned by the military authorities in 1940 and the tenant was excluded from the premises.  The tenant raised an action of declarator that the lease had ceased to be binding on him.  The court found in favour of the tenant, indicating that there had been “…constructive total destruction” of the subjects let.
  As in the previous case, the subjects were not destroyed.  Nevertheless, the tenant was unable to obtain the benefit of the landlord’s performance.  

Given that frustration has the effect of freeing the parties from future performance of the contract, B is not required to pay the contract price.  As explained above, the contract is not rendered void or voidable by the frustrating event.  Rights which have accrued under the contract prior to the frustrating event can be enforced.  One can infer from the facts given that A’s purchase of materials is preparatory work only.  It is unlikely that the contract contained an obligation on B to pay for the materials which could be enforced by A as an accrued right.  The ability to litigate accrued rights is therefore of no assistance to A.

The only remedy which is available in Scots law to rectify an inequitable situation following frustration of contract is the condictio causa data causa non secuta.  Should either party be enriched following frustration, through use of the condictio, the party suffering the loss can require the party enriched to disgorge the enrichment.  However, this will be of no assistance to A.  B cannot be described as having been enriched.  The facts suggest that the materials have not been delivered to B.  There is no authority which could be used to support the payment by B of a sum representing A’s wasted expenditure.  It seems therefore that A has no remedy in Scots law.  The deficiency of Scots law in this respect has already been referred to by MacQueen and Thomson, where they comment:

“…hitherto, principles of unjustified enrichment cannot accommodate losses arising from one party’s expenditure in expectation of performance of a contract, if this expenditure has not resulted in a benefit to the other party… it is thought that a legislative regime is required to provide an equitable readjustment of any losses which the parties have sustained because their contract has been frustrated.”
   

6. HCG (Government intervention makes use of rented gas station impossible)

A leases a petrol station from B. Due to outbreak of war, the government confiscates all petrol in that area and it is impossible for A to obtain petrol from any source. As a result, A can make no use of the petrol station. He stops the payment on the lease.

Is A’s refusal to pay the rent justified?

In general, a shortage of supplies does not result in frustration of a contract.
  Petrol would usually be classed as ‘generic goods,’ replaceable from other sources.  Substitute performance would be possible, and the contract of lease would not be frustrated.  However, this example is not a case of mere shortage, but rather a complete inability to buy and sell petrol.  Substitute performance is impossible.  It is likely that this would be treated as a case of impossibility in Scots law.

The case may be treated as analogous to cases of rei interitus, or frustration of a contract due to destruction of the subject matter of the contract, which are discussed above.
  Bell explained:

“…when by the nature of the contract its performance depends on the existence of a particular thing or state of things, the failure or destruction of that thing or state of things, without default on either side, liberates both parties.”

Older Scots authority comes close to ruling out entirely frustration of the contract in such circumstances.
  That this view prevailed until comparatively recently can be seen from the following quote from Paton and Cameron, writing in 1967:

“It is settled that the doctrine of rei interitus does not apply where it is merely the purpose for which the subjects have been let that has become impossible, and thus that a tenant is not entitled to an abatement of rent, or to rescission of the lease, where, for example, the licence of a hotel, the subject of the lease has been revoked, or the imposition by legislation of a close season has proved injurious to a salmon fishery.”
 

Certainly some of the cases seem to support this restrictive view.  In Hart’s Trs v Arrol
 a tenant carrying on a business of wine and spirit merchant failed to achieve a renewal of his licence.  This occurred three and a half years into a ten year lease.  Lord McLaren effectively ruled out the possibility of rei interitus.  However, their Lordships may have been influenced by the fact that the landlord in question had already waived the limitation on use of the premises as wine and spirit merchants only.
  Thus it would have been open to the tenant to carry out a different trade from the premises.

Hart’s Trustees may be contrasted with the more modern case law in which the courts appear more likely to find that a lease has been frustrated because its purposes become impossible to perform.
  Mackeson v Boyd,
 discussed at example 5 above, is factually quite similar to facts in example 6.  It will be recalled that in Mackeson it was successfully argued that a lease was frustrated by the requisition by the government of the subjects of let.  Perhaps the most influential of the modern cases is the House of Lords case of Denny Mott & Dickson v James B Fraser & Co.
  Although, as is noted below, its utility as an authority on the specific issue of leases is limited, its importance merits its inclusion in the discussion here.  JBF and DMD had entered into an agreement which comprised the following three elements:

(1) JBF would let their timber-yard to DMD;

(2) JBF would purchase all of its timber supplies from DMD;

(3) On the occurrence of certain agreed events, the agreement would terminate and DMD would have the option to purchase the timber-yard.

Upon the outbreak of war in 1939, an order prohibiting the supply of timber was passed.  Thus only one element of the agreement, the trading element, became impossible to perform.  The debate in the House of Lords focussed on whether the agreement was composite or whether it was severable, given that a major issue in the case was whether the tenants could exercise their option to purchase (element 3).  Their Lordships decided that the agreement was composite.  Having made this decision, they did not have to consider frustration of the lease in detail.  Being, as it was, indistinguishable from the trading agreement, the lease fell as a result of the frustration of the trading agreement.  As Lord Wright commented:

“…this letting was to be concurrent with the trading operations which it was intended to enable and would fall with them when they were frustrated.”

As a result, the case contains little dicta specifically analysing the particular issue of frustration of a lease as a result of its purposes becoming impossible to perform.
  

Looking at the modern case law as a whole, the key issue appears to be whether the limitation imposed by the frustrating event in effect totally destroys the utility of the lease, or whether the tenant remains, at least in part, able to perform his or her business.
  

Despite the fact that frustration of a lease in these circumstances appears to be possible in principle, it is suggested, however, that the test remains a particularly rigorous one.  Developments in English law support this view.  In National Carriers v Panalpina (Northern) Limited
 Lord Hailsham suggests that arguments of this type rarely succeed.
  Another example of the rigorous approach is the attitude of the courts to the length of time during which the tenant must be evicted in order successfully to argue that the lease has been frustrated.  In Panalpina, Lord Wilberforce suggested that an eviction for a period of 18 months where the entire duration of the lease was agreed as 10 years would be insufficient to frustrate the lease.

Panalpina also provides evidence of a more commercially-aware approach which is likely to be attractive to the Scottish courts.  This is exemplified in the words of Lord Wright where he explains the rationale behind this type of frustration case:

“..the real principle which applies in cases of commercial responsibility is that business men must not be left in indefinite suspense.  If there is a reasonable probability from the nature of the interruption that it will be of an indefinite duration, they ought to be free to turn their assets, their plant and equipment and their business operations into activities which are open to them, and to be free from commitments which are struck with sterility for an uncertain future period.”
 

To summarise the law in relation to this case, it is suggested that the essential question for the court is whether all potential purposes for which the subjects could be let are impossible.  It is only where that is the case that the lease will be frustrated.  Thus in this case, one must ask whether the tenant would be able to carry out any other business from petrol station premises.  Given the specialised nature of a petrol station, it is likely that a court would decide that the tenant would be unable to carry out any other business and therefore that the lease would be frustrated.  This is subject to the caveat that the tenant would have to be evicted from the premises for a significant length of time, and that this is a relative analysis taking into account the duration of the lease as a whole.  The length of the lease is not specified in this case.  

In summary, it is suggested that this example would be decided in the same manner as Mackeson v Boyd.  The contract would be frustrated and the parties to the contract would be released from the obligations which they were to perform in the future, as from the date of the frustrating event (i.e. the outbreak of war.)  Any rights which had accrued under the contract prior to the frustrating event would remain enforceable.  Thus, A is entitled to stop payment of the rent as from the date upon which war broke out.  A would, however, be liable for payments of rent due prior to that date.    

7. PM (Hotel reservation: individual purpose of the visit frustrated; general safety endangered; coronation case)

A booked a room at B’s hotel, but:

a) The exhibition he wants to visit is cancelled at the very last moment.

b) A terrorist movement declares that it is to launch a campaign against tourists in that town.

c) An unforeseeable strike of airport personnel prevents A from travelling at the specified time to the city where the hotel is located.
d) The coronation procession scheduled at the respective date is cancelled. The room has a view to the street, on which the procession was supposed to take place. Due to the extraordinary event, the agreed price is ten times higher than the regular price.

Is A entitled to cancel the reservation?

(a) Tay Salmon Fisheries Co Ltd v Speedie
 and Mackeson v Boyd,
 both discussed above, are illustrations of the ability of the Scottish courts to decide that contracts may be frustrated due to frustration of purpose.  In principle, therefore, such frustration is possible.  There are several difficulties, however.  Firstly, the purpose may be difficult to identify.  Professor McBryde comments, “Parties to a contract may not have the same purpose nor may each have a single purpose.”
  Secondly, for frustration to operate, the purpose must be shared by both parties, although evidence to this effect may not be required if the purpose is so obvious that both parties must be aware of it.
  Examples of such an obvious purpose are, it is suggested, likely to be rare.  Thirdly, both parties must consider the shared purpose to be the foundation of the contract.
  

T B Smith’s discussion of the English ‘coronation cases,’ which are discussed below, explains the rationale behind this approach: 

“If seats are let to view a procession, and it does not take place owing (say) to illness of a personage in whose honour it is held, the shopkeeper is deprived of the use of the window for normal purposes.  Moreover, had the parties contemplated the event at the time of contracting, it is probable that the purchaser of the seats would have been willing to accept the risk of the procession being cancelled.”

In this example, A has rented the room in order to visit the exhibition.  It is highly unlikely that A has communicated this specific purpose to B, and the purpose is so specific that it is unlikely that B would be aware of it as a matter of general knowledge.  Because there is no shared purpose which purpose is additionally the foundation of the contract, it is suggested that the contract would not be frustrated.  A would not be entitled to cancel his reservation.  

In this factual example we are told that the exhibition is cancelled at the very last minute.  One must assume, therefore, that B does not have the opportunity to find another guest.  Even if the contract were to be treated as frustrated, and it is suggested here that it would not be, the consequences would operate unfairly against B.  He would have no opportunity to recoup his loss by letting the room to another guest.  It may also be the case that, if asked, A might have expected to assume the risk had the exhibition been cancelled.  

b) Although there is no Scottish case specifically in point, it is highly unlikely that the Scottish courts would find the contract to be frustrated because of a terrorist threat.  A would not be entitled to cancel his reservation.  It is suggested that the courts would be mindful of the economic effect of a principle which permitted such frustration.  Tourists planning to visit a certain region may have entered into any number of contracts in advance which relate to their holidays.  If such a threat frustrated each of these contracts, the providers of the services would suffer severe economic effects.  

Aside from the potential economic effects, in a modern context, terrorist threats, including hoax threats, may be made on a daily basis.  It would not be reasonable to permit any such threat to frustrate a contract.  It is suggested, additionally, that even a serious and believable terrorist threat would not frustrate the contract.  Economically, it would be better for the tourist to assume the risk of this eventuality.       

c) Again, this example probably fails the test of whether A’s ability to travel to the hotel is both the common purpose and the foundation of the contract.  One would imagine that the parties would, if asked, indicate that the foundation of the contract is the hire of the hotel room.  The Scottish courts would be very unlikely to decide that the contract had been frustrated, and A would not be entitled to cancel his reservation.   

Practically speaking, A would be able to travel to his destination using alternative means and this must defeat any argument that A is completely unable to benefit from performance of the contract.  

One should also bear in mind the economic effects were the courts to recognise that a contract could be frustrated on this basis.  There may be any number of reasons why A’s transport arrangements are upset.  It would be unfair to impose the adverse economic consequences of interruption of A’s travel arrangements on B.  B may be unable to re-let rooms where bookings have been cancelled at the last minute.  

d) This example is a variation of the facts of two of the English ‘Coronation cases,’ Krell v Henry,
 and Herne Bay Steam Boat v Hutton.
  It may be useful to summarise the facts of the two cases and the reasoning used.  In Krell, H had agreed to hire K’s flat for the two days (not nights) on which it was assumed that the coronation procession was due to take place.  The contract did not say that the object of the lease was to view the coronation procession.  The coronation was cancelled leaving H having paid a deposit of £25, but owing the balance of £50.  The Court of Appeal (Vaughan Williams LJ) held that despite the fact that the agreement did not identify viewing the coronation as the object of the lease, it could be inferred from the surrounding circumstances, which included the wording of the advertisement, and questions asked by H of K’s housekeeper, that the procession taking place on those specific days was regarded by both H and K as being the foundation of the contract.  He proposed a three stage test:

(1) having regard to all the circumstances, what was the foundation of the contract?

(2) Was the performance of the contract prevented?

(3) Was the event which prevented the performance of the contract of such a character that it cannot reasonably be said to have been in the contemplation of the parties at the date of the contract? 

It was held that K was not entitled to recover from H the balance of the rent due under the contract.

The court reached a different outcome in the case of Herne Bay.
  The contract was for the hire of a steamship for the purpose firstly of taking passengers to see the naval review to mark the coronation and secondly for a day’s cruise round the fleet at Spithead.  As in Krell, a deposit had been paid but the balance remained outstanding when the coronation was cancelled.  Although the defendant did not use the ship that day, the plaintiff successfully sued for the balance of the price due under the contract minus the profits made by their own alternative use of the ship.  In the Court of Appeal’s view, the taking place of the naval review was not the sole basis of the contract, and so there had not been total destruction of the subject matter of the contract.  It is clear that Vaughan Williams LJ considered that although Hutton may have had the dual purposes referred to above in mind, both parties to the contract did not have those purposes in mind.
  He considered that, before a contract could be frustrated on this basis, the purpose must be common to both parties.  It is also clear from the case that the mere inclusion of the objects of the hire in a contract does not necessarily elevate those objects to the status of being the foundation of the contract.
        

Turning to Scots law, there is, not surprisingly, no case law which is completely in point.  It has been suggested in several Scottish academic sources that the Scottish courts would reach different results from those reached by the English courts in the ‘coronation case’ of Krell v Henry.
  This is the view put forward by Gloag
 and T B Smith
 who both rely on the Scottish case of Trevalion v Blanche.
  Nevertheless, Gloag does not completely rule out the possibility of frustration in Scots law in this type of situation.  He explains:

“If it can be shown either from the nature of the contract, or from external facts judicially known or proved, that foreknowledge of the events which have actually occurred would have precluded the contract, or materially altered its terms, it may be held that the basis of the contract is gone, and that neither party can enforce the contract.”
  

McBryde
 also points to the fact that Krell has been doubted by both the House of Lords
 and the Privy Council.
  Even in England, Treitel has noted the lack of cases of discharge of a contract through pure frustration of purpose since the coronation cases.
  It seems unlikely, therefore, that a Scottish court would follow these cases.  Even if one assumes that English law is applied, it may be that the differences in facts in this example, compared to the facts in Krell, might merit a different decision from that reached in Krell.  In Krell, the contracts were concerned specifically with the viewing of the coronation procession: that was contemplated by both parties as the foundation of the contract.  Here, there is very little to suggest that the rooms were hired specifically for this purpose.  In Krell the rooms had been advertised specifically for this purpose, there had been precontractual enquiries as to the view of the procession from the window, and the hire was for the day only and not overnight.  None of these factors is present in this example.  The price is, of course, the only factor here which might suggest that the rooms are being hired for a special purpose.  A marginal rise in price might simply be caused by the taking place of a major event, and may have nothing to do with the view from the window in question.  However, a tenfold rise in price is so extreme that it might only be explicable on the basis of the special view from the window.  Ultimately the issue for the court would be whether the view of the procession was the foundation of the contract, and this is, in essence, a factual question.  The court may wish to compare prices charged at the time for rooms with views of the procession and prices charged for those without.  It is difficult to predict the outcome of this case, but it is suggested that the elevation in price on its own is a weak ground to suggest that the viewing of the procession is the foundation of the contract, and the Scottish courts would be unlikely to decide that the contract was frustrated on this basis.  A would not be entitled to cancel his reservation.  

8. MP (Shop rental: unexpected business environment in shopping center)

A is the owner of a bookshop. He contracts with B for the rent of business accommodation in B’s shopping center. The fixed period of the lease is 5 years. The shopping center has just been built and a large part of the accommodation is still unoccupied. Both parties expect at the time of contracting that a variety of shops (hotel and catering trade, retail sale) will settle down. One year later almost all accommodation is rented, but ¾ of the shopping center consists of restaurants and cafes. For that reason most potential customers visit the shopping center after A closes the doors of his bookshop.

Is A entitled to cancel or to renegotiate the contract?

The cases on frustration of purpose may be discussed in this context, although it is unlikely that any of them could be used by A as a basis for arguing that the lease has been frustrated.  As noted above, identifying the purpose of a contract is not an easy task.  From the landlord’s perspective, the purpose of the lease might be to provide the tenant with a building for his occupation.  The tenant might argue that the purpose is occupation of the building as a book shop.  However, in order to be successful in this example, A requires to argue that the purpose is to provide him with a building within which to run a successful bookshop business.  It is suggested that this takes the idea of frustration of purpose too far.  A has simply entered into a ‘bad bargain.’     

This example can be contrasted with examples 5 and 6 above which fell more clearly within the ambit of the idea of frustration of purpose.  In those examples, the entire contract had become utterly meaningless and could not be performed.  In this example, the contract of lease can be performed.  A can continue to run his business. It is true that most of his potential customers will visit the centre when his shop is closed.  However, one quarter of the shopping centre is let to businesses other than shops and restaurants.  As a result, a small number of people will visit the centre during the day, and those people are potential customers.  As such, the contract is not meaningless, but simply less profitable than A had anticipated.

Frustration of purpose cases will usually involve a shared assumption by the parties to the contract which turns out to be incorrect.  It is true that A and B shared an assumption relating to the type of businesses who would become tenants in the centre.  However, that assumption is not sufficiently central to the purpose of the contract of lease to result in frustration of purpose.

There are practical ways in which A could have protected himself in this situation.  He could have sought an enforceable undertaking from B in terms of which B would undertake only to let the remaining units in the centre to a certain type of business.  It is common for leases of units in shopping centres in the UK to contain ‘keep-open’ clauses.  Such a clause binds the tenant to open for trading during certain core trading hours.  A could have asked the landlord to provide copies of the leases already granted to other tenants in the centre to check their obligations in relation to their core trading hours.  Alternatively, and if B refused to grant the undertaking referred to above, A could have decided to wait until the centre had been more fully let before taking a lease from B.  There is also presumably nothing to stop A from opening in the evening when the centre is at its busiest.          

 9. LV (Long-term supply of beer; beer sales are far below expectations)
A is the landlord of a bar. He enters into an exclusive supply agreement with the beer brewery B for a fixed period of 15 years. Pursuant to the contract, A is obliged to accept and pay a specific quantity of beer on a monthly basis, while he is allowed use technical equipment and furnishings owned by B. Consumption of beer, however, remains far below expectations. The bar is well attended but the “B-beer” is unpopular amongst customers of A’s bar. A requests adjustment or termination of the agreement.

Is A´s claim justified?

Scots law contains no principle of commercial impossibility.  The fact that continued performance of the contract will be economically disadvantageous to one party does not mean that the contract is frustrated.
  Lord Dundas has commented:

“The difficulty which meets the defenders is well illustrated by the language in which they state their case, namely, that they are not bound to what is commercially impossible.  That is a very far-reaching doctrine, and its application would lead to startling results.”
  

In effect, one of the parties has made a ‘bad bargain’ and the courts will not intervene to prevent that party suffering the effects of his or her bad bargain.  

In this case, A’s decision to enter into an agreement to accept the supply of beer is a commercial decision.  As such, it would be made entirely at his own risk.  Undoubtedly, he would have attempted to cut down this risk, by carrying out research into the level of popularity of the beer.  If his commercial decision turns out to be an unprofitable one, the courts will not release him from his contract.      

10. HCG (Export ban)
Firm A purchases technical equipment which is to be produced by firm B. The parties know that firm A plans to resell the equipment to Iraq. At the time of contracting, exports to Iraq are illegal but the parties expect that the status quo will change until the time of delivery. The parties are aware that the equipment can only be sold to Iraq at a reasonable price. When firm B has completed production and offers delivery, exports to Iraq are still illegal and no change is in sight. Firm A refuses acceptance and payment.

Is A’s refusal of acceptance and payment justified?

This is likely to be treated as a case of frustration of purpose in Scots law.  As such the important issue is whether both parties viewed the possibility of export to Iraq as the foundation of the contract.  This is a difficult test to satisfy.  The case may, however, fall within a class discussed by Gloag which he indicates might found a plea of frustration.  He suggests that the contract may be frustrated where ‘the parties contracted on the assumption that a particular event would occur, and on the implied condition that the non-occurrence of the event would avoid the contract.’
 

The case bears some similarities to the Scottish case of McMaster v Cox, McEuen & Co
 in which the pursuers, who were jute manufacturers, contracted to sell jute to the defenders.  Supervenient legislation prohibited the manufacture and delivery of the jute goods for export without a permit.  When the purchasers were refused a permit for export, they cancelled the order.  The House of Lords held that the contract was not frustrated, and the sellers were entitled to damages for breach of contract from the prospective purchasers.  In the case, the fact that the contract did not contain any reference to the markets involved was identified as a significant issue by their Lordships.  Because of this, the mere fact that the purchasers were unable to export the goods did not absolve them of their obligation to pay the price.  Treitel has reasoned that this case could be used as a relevant authority where the prohibition only extends to the particular country to which the purchaser intended to export the goods.
  

In conclusion on this case, it is suggested that the Scottish courts would be unlikely to hold that the contract is frustrated.  Simply because both A and B are aware that A plans to send the goods to Iraq does not elevate the possible sale to the status of the foundation of the contract.

III. Frustration of specified purposes (other than I or II)

11. PM No (Use of real estate by transferee does not comply with the expectations of the transferor)

A sells his family house to B at a price far below its market value. Both parties assume that B would dedicate the house for cultural purposes only.  However, this assumption was not inserted into the contract as an explicit condition.  B changes his mind and gives it to a daughter of his instead.

Is A entitled to ask for the difference between the agreed price and the market value or, alternatively, to reclaim the house?    

The facts state that the proposed use of the house for cultural purposes was an unexpressed assumption shared by both contracting parties.  If the intention remains unexpressed, and therefore inevitably not agreed, it cannot be a term of the contract.  In one of the most famous judicial statements on formation of contract in Scotland, Lord President Dunedin observed that:

“Commercial contracts cannot be arranged by what people think in their inmost minds.  Commercial contracts are made according to what people say.”
 

Although it is not clear whether this contract would be classed as commercial or not, that factor is probably irrelevant, given that the courts are likely to apply the same reasoning to a domestic or private situation.  The important issue is that only terms which are expressed by one party to the other and agreed upon can form part of a contract.  

The contracting parties need not express every single term of the contract in Scots law.  The courts will imply terms into a contract.  Implied terms are subdivided into terms implied in law and terms implied in fact.  No relevant legislation protects A and so he could only argue that a term had been implied in fact into the contract.  However, it is extremely unlikely that the courts would be willing to imply a term in fact in this situation.  The concept of implied terms is used for a purpose which differs from the situation between A and B.  Terms are implied in fact usually where the contract is incomplete because the parties did not foresee a particular situation or thought that it was unlikely to arise and did not therefore insert relevant contractual terms.  The court when implying terms use as a guide what the parties as reasonable persons would have agreed had they considered the situation.
  In this situation, the parties had indeed both considered the limitation to cultural purposes, but they simply failed to insert any relevant provisions into the contract.  The parties do not fall within this rationale of implied terms – it is not a case of contracting parties, through no fault of their own, failing to consider a future situation.  Nothing unexpected or unwarranted has occurred.  Taking into account this rationale of implied terms, it is extremely unlikely that a Scottish court would imply a term to protect A.    

Another relevant criterion of implied terms is that the term must also, in a non-commercial situation, be necessary to make the contract work,
 or, in a commercial contract, be necessary to give it business efficacy.
  It is unlikely that the courts would consider a term limiting use of the property to be necessary to make the contract work.  The contract can function as a contract of sale without the limitation of use.  Again, this suggests that the courts would not imply such a term.  

It is also relevant to mention the issue of good faith in contract in this context.  The Scots law of contract has a very undeveloped idea of good faith in contract.  Interest has grown in this area in recent times due to a high-profile case,
 but the assertion that good faith is part of Scots contract law remains a highly controversial one.  Proof of the lack of such a principle can be seen in the following example: there is nothing to prevent contracting party C taking advantage of contracting party D’s error where D is selling an object at undervalue because he is wholly unaware of the object’s true value.  Party D cannot reduce the contract by relying on his unilateral, uninduced error.  This is subject to a very limited exception.   Changing the facts slightly, party C and party D enter into negotiations which make it clear that both parties consider that the object is worth £10,000.  Following these negotiations, party D sends out an offer to sell listing the price as £1,000.  It should be clear to C that D has made an error in expression by omitting one zero.
  A contracting party cannot ‘snatch at a bargain’
 in this way.  If C concluded the contract on the basis of D’s offer showing the erroneous price of £1,000, D could reduce that contract.
  This situation may appear to resemble that of A and B in this question.  B has ‘snatched at a bargain’ because, knowing that A is assuming that the house will be used for cultural purposes, he agrees a very low price, and then acts contrary to A’s assumption.  However, the A/B situation differs in that A has not made an error in expression which B has taken advantage of.  Indeed, no expression is made by A whatsoever.    A cannot therefore make use of this exception.

It is likely that the courts would find that A had simply made a bad bargain.  A should have ensured that the limitation of the use of the house to cultural purposes was inserted into the contract.  Having failed to do so, the courts will not come to his aid.      

12. HCG (equitable compensation if divorce laws lack a basis for compensation)

Before A and B get married, they enter into a prenuptial agreement, in which they agree on separation of property. During the marriage A buys a house and A and B use the house as their family home. The price for the house is 500 000 Euro. A is the sole proprietor of the house, but B has contributed 100 000 Euro to the purchase-price. In addition, B does extensive renovation work before they move in. The renovation would have cost 50 000 Euro, if professional services had been employed. After A and B have lived together in the house for one year, they separate and get divorced. Divorce law does not provide for a basis of compensation.

Is B entitled to compensation for his contributions to the family home?

Scots law provides very little protection to parties such as B who expend money on a property, the title to which lies in the name of another.  Only unjustified enrichment has a limited role to play in this type of situation.  The recent case of Shilliday v Smith
 is an example of successful use of such principles in a similar fact situation.  However, as is explained below, B does not fall within the category of persons who are protected by such principles.  

Shilliday v Smith concerned a cohabiting couple who were engaged to be married. They lived in a cottage the title to which was in the name of Mr Smith.  Mrs Shilliday contributed sums towards the upkeep of the property.  Eventually, Mr Smith made it plain that he did not intend to marry Mrs Shilliday.  She brought an action using the condictio causa data causa non secuta (‘CCDCNS’).  This action is an unjustified enrichment action which can be used by A where A gives something to B for a purpose or cause which later fails.   Mrs Shilliday argued that she would not have expended the sums on the property had Mr Smith not promised to marry her.  The purpose was therefore the marriage, which then failed, entitling her to repayment of the sums expended.

B’s difficulty in using the CCDCNS would be identifying a purpose which has subsequently failed.  B is already married.  It is likely that the courts would consider that the sums were expended by B for the benefit of B and A.  As such, they would be described as sums expended ‘in suo’ or for B’s own benefit.  B’s situation does not fall within the parameters of the principle in Shilliday and he would not be able to use it as a relevant precedent.  As a result, Scots law does not provide B with any remedy.  

IV. Common mistake

13. HCG (Common Mistake concerning the market value of shares)

A holds shares of the X corporation.  He agrees to sell the shares to B at the current price as listed by the stock-exchange on the day of contracting.  In the written contract, the parties set a price of 10 Euro per share.  The actual price per share on the day of contracting is 12 Euro.  The internet service, from which the parties derived the price, had displayed an incorrect number.  When A finds out about the correct price, he demands that the purchase price is to be increased to 12 Euro. 

Can A ask for a price of 12 Euro per share?  Can he, alternatively, cancel the contract? 

The parties may have reached consensus in idem orally.  A term of that orally agreed contract provided a formula for calculating the price.  The formula was then incorrectly applied.  The fact that the error is contained in a written contract severely limits A’s ability to plead terms of the prior oral contract.  This is due to adherence in Scotland to the parole evidence rule which dictates that “…where the parties have reduced the terms of their agreement to writing, the obligations they have undertaken must be ascertained from the terms of that writing without the aid of extrinsic evidence.”
  To bring evidence of the formula which was orally agreed and incorrectly applied would be to attempt to contradict the terms of the written contract.  The parole evidence rule is subject to many exceptions, one of which is that it will not apply where the contract is admittedly inaccurate.
 Given that A and B are unlikely to agree that the written contract is inaccurate, this exception is unlikely to provide a solution.  Although the Contract (Scotland) Act 1997 amended the parole evidence rule by creating a rebuttable presumption that  a contract forms the sole expression of the terms of the contract where that appears to be the case,
 evidence can now be led to show that there terms in addition to the written terms, but not to contradict the actual terms of the contract.
           

It is open to the parties to rectify an error of transcription in a contract under the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985.
  A contract can be rectified so that it properly expresses the contracting parties’ common intention assessed objectively,
 but the court has a discretion whether or not to rectify.
  If A was able to lead sufficient evidence to persuade the court that an error had been made in the written contract, the court would have the ability to rectify the contract to provide that the price would be 12 Euro per share.     

Alternatively, one could argue that the written contract is affected by a common error.  This description is applied where the parties are both labouring under the same error.  The Scots law of error is in an unsatisfactory state, and has been described as “bordering on chaos.”
  There is much confusion as to the meaning of both ‘common error’ and ‘mutual error.’
 The phrase ‘mutual error’ is often used to describe such a shared error, although that term is more correctly applied to the case where each party is labouring under a different error.
   To be operative, the error must be in substantialibus,
 i.e. go to the root of the contract.  Bell classified error in substantials into five categories, namely error in relation to the subject matter of the contract or obligation; the person undertaking the obligation; the price; the quality of the thing to be delivered should this be essential to the bargain; and the nature of the contract.
   The traditional view dictates that if an error is in substantialibus then the contract is void.
 Modern commentators have criticised Bell’s explanation given that it fails to distinguish between contracts which are  void and those which are merely voidable.
  If the case is one of dissensus then, in theory, the contract will be void, i.e. where the reasonable man would say that the parties had never reached consensus in idem.  By contrast, if the parties reach consensus in idem, then the error is more likely to render the contract voidable.  In practice, the Scottish courts are very reluctant to find that there has been dissensus given the extreme result, and are more likely to find that the parties have reached consensus but that the error renders the contract voidable rather than void.      

Some argue that a further requirement is that the error must be an error in transaction and not an error in motive,
 although again, others have criticised this as being an unhelpful distinction.
  An error in transaction must relate to the provisions of the contract, whereas an error in motive focuses on the reasons for entering into the contract.  An uninduced error in transaction can result in reduction of the contract, whereas an error in motive must be induced before it can result in reduction.  The error in this case is an error in transaction, and so this requirement is fulfilled.        

Applying the principles to this case, on the traditional view, the common error is as to price, and thus falls within Bell’s five categories, making the contract void.  On the more modern view, the common error will result in the contract being voidable only and A will require to bring an action of reduction.  As part of such an action, the shares must be returned to A and the price must be returned to B.  It should be noted that successful cases of reduction on grounds of uninduced as opposed to induced error are rare.  

V. Miscellaneous impediments to performance

14. PM (Production of contractual goods is inhibited by strike/restriction of electricity supply)

A agrees to deliver some goods to B at a certain date, but:

(a) there is a strike of a subcontractor’s workers

(b) due to problems with the State energy production and distribution system the Government decides to cut the electricity supply during the night making it impossible to work at night.

As a result, A cannot deliver the goods for an uncertain time.

Is B entitled to cancel the contract and to ask for damages?     

There is very little authority in Scots law on the issue of whether a strike may frustrate the contract.  This may be because in many commercial contracts the parties will have inserted a force majeure clause which will regulate the consequences in such a situation.  For example, in shipping law, a fertile area for frustration cases, the contract of charterparty usually excludes the charterer’s obligation to discharge the cargo at a dock in a strike situation.  In most of the reported cases therefore the important issue for consideration is usually whether the facts of the situation fall within the ambit of the contractual clause excluding the charterer from liability.  One such example is Horsley Line Ltd v Roechling Bros.
  A ship was prevented from discharging her cargo because it was moored end on a quay and to discharge the cargo in this position would have been contrary to a declaration of the presidents of two cooperative societies of labour.  Under the charterparty, the charterers were excluded from their obligation to discharge in cases of strikes.  It was held that the actual occurrence could not be construed as a strike within the meaning of that contractual clause.
  It is clear that the Scottish courts interpret such clauses strictly, and will only absolve the contracting party of its obligations under a force majeure clause if the circumstances fall clearly within the terms of the clause.
  

Because of the wide use of force majeure clauses, it is difficult to find authority which considers whether contracts are frustrated by strikes, without such a force majeure clause.  The issue was considered in the case of Milligan v Ayr Harbour Trs.
 In this case an attempt was made to argue that circumstances had made the contract practically impossible to perform.  That attempt failed, and their Lordships definitively rejected the suggestion that contracts can ever be frustrated as a result of practical impossibility.
  Because of the operation of private Acts of Parliament, the defender was bound either to supply labour for the unloading of ships or to provide unloading facilities for use by workers supplied by the shipowner.  The defenders refused to do either on the grounds that their labourers had refused to work on the particular ship and if facilities were provided for outside labourers, there would be a strike.  The contract was found not to be frustrated and the defenders were held liable in damages.  

Walker, in one of the modern textbooks, confirms this strict approach:

“…unless the contract provides it, it is no excuse that performance has been delayed or prevented by weather, shortage of materials, delay by suppliers, industrial action by employees, or the like.”
  

It is suggested that the Scottish courts would exhibit a similarly strict attitude to lack of performance due to non-availability of the electricity supply.  This would also fall within the category of contracts which cannot be performed through practical impossibility.  In both cases (a) and (b) it is suggested that unless the contract contains a relevant force majeure clause, the contract is not frustrated, party B is entitled to rescind (terminate the contract, assuming that the breach is a material one) and claim damages from party A.   

15. AV (Disclaimer concerning the rights arising from unexpected circumstances; other clauses on unexpected circumstances)

The construction company A agrees to build a double-floor building on B’s ground for the price of 2.000.000 €. In the contract the parties stipulate a disclaimer which excludes “all the rights of both parties arising from unexpected circumstances”. Two weeks after the construction work has begun a granite rock, which could not have been detected by the parties before conclusion of the contract, is revealed on B’s ground. As a result the costs of the construction increase by 300 %.

Can A ask for renegotiation or can he cancel the contract in spite of the disclaimer? 

Has any other contractual stipulation addressing the issue of unexpected circumstances played a major role in the case material or in scholarly discussion? 

Scots law does not treat cases such as this one as cases of frustration.  Rather it is a case of error.
  The reasoning behind this approach is that the impossibility or impracticability is not supervening, but antecedent.  In other words, it is not the case that an event has occurred which was not anticipated by the parties.  Rather the parties have contracted in ignorance of specific conditions which were present, although concealed, at the time of conclusion of the contract.  Gloag explains that the contractor takes the risk that the cost of the work will increase due to conditions which were present when the contract was concluded but which neither party was aware of.
  Despite the classification of this type of situation as one of error, the situation is often discussed in the context of frustration cases in academic works.
 

The leading case in Scots law is Boyd & Forrest v Glasgow and South Western Railway Company.
  Both at Inner House level and in the House of Lords, their Lordships identified the same rationale behind the strict approach in this type of case.  According to this line of reasoning, if one were prepared to release parties from their obligations under a contract on the ground that performance had proved to be more expensive than anticipated, one must equally be prepared to release the parties from their obligations where performance had turned out to be less expensive than anticipated.
  What is perhaps of more interest is that the Inner House in this case recognised that in certain cases, the parties might be released from their obligations where the increase in cost is so severe that the contract is entirely different from what was contemplated by the parties.  The facts of Boyd & Forrest were not sufficiently severe to merit such an outcome.  It is, unfortunately, difficult to find support for this view in the speeches delivered in the House of Lords.  

There is academic support for this more lenient approach and, in particular, a suggestion that contractors may claim extra payment where the work which they have been obliged to carry out is so different from that contracted for that it is not covered by the contract at all.
  The authors concede that the cases which they cite to support this view are difficult to reconcile with Boyd & Forrest.
  Nevertheless, in at least one of the cases it is suggested that the extra work is not treated as forming part of the contract originally entered into, but rather as falling under a new agreement, express or implied, under which the contractor will be paid on a quantum meruit basis.
  One other important proviso should be mentioned in this context.  It seems clear that, if the contractor wants to argue that he is due extra payment on a quantum meruit basis, he must raise this issue with the employer at the time when it becomes clear that the work will involve extra costs.
         

Despite the evidence of a more lenient approach by the Inner House, and the academic support of this approach, the weight of authority points towards a strict approach, exemplified by the House of Lords decision in Boyd & Forrest.  The ‘inclusive price’ principle which forms part of English law similarly adopts a very strict approach.  Hudson’s Building and Engineering Contracts states:

“…by virtue of the inclusive price principle, all contingently necessary expenditure incurred in order to overcome difficulties and bring the described work to satisfactory completion will, in the absence of express provision, be regarded as included in the contractor’s price or prices for the described permanent work.  This will mean, among other things, that overcoming whatever physical difficulties may be encountered on a particular site in order to construct the required permanent works will prima facie be included in the contractor’s prices.”
 

Scottish authority exists which supports this view.
 
Applying these authorities to the facts, A cannot ask for renegotiation of the contract, nor cancel the contract.  The disclaimer will have little effect in this case.  It presupposes that the parties have any rights whatsoever in this situation, and it is argued above that the contractor, A, has no rights of variation or cancellation in this case.  The employer may have rights to enforce the contract, but these do not arise from unexpected circumstances.  They exist in any event.  It is difficult to see how the disclaimer could be relevant.  Additionally, the author is unaware of any clauses which exclude the operation of frustration principles in this type of case.  

 16. JG (Labour Law) – outstanding –

XXX. (Sub-category to be added to one of the cases dealing with the details of the legal consequences: Is there an obligation to renegotiate in good faith and what are the consequences of breach of such an obligation? How can a contract – in a case of relevant unexpected circumstances – be adjusted, if renegotiation fails?)
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