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Introduction
General Remarks 

In Austrian civil law, the doctrine of “Wegfall der Geschäftsgrundlage” (cessation of the basis of the contract) is considered to be main instrument determining the legal consequences of the unexpected change of circumstances. It is not expressly mentioned in the Austrian Civil Code (Allgemeines Bürgerliches Gesetzbuch, ABGB), but is a creation of court decisions and literature. However, this doctrine is a subsidiary relief which is available only in cases where the respective risk is not allocated to one of the parties by special provisions of contract law.
 The Austrian Civil Code (ABGB) contains a variety of provisions which apply to particular types of contracts affected by an unexpected change of certain circumstances. Such specific provisions apply to labor contracts
, contracts for work and services
, lease contracts
, agency contracts
, mortgage/pledge agreements
, contracts of partnership
, donations
 and others
. Similar provisions are also found in other statutes: for landlord and tenant contracts
, labor contracts
, insurance contracts
 and construction contracts
. Besides these contract type related provisions there exist certain general rules of contract law which may be applied by courts to change of circumstances situations as well: like § 871 ABGB (mistake in subject matter), § 901 ABGB (mistake in motive), § 920 ABGB (impossibility), § 918 ABGB (delay), § 934 ABGB (laesio enormis), § 1435 ABGB (condictio causa data causa non secuta) and the concepts of “ordinary” or “extraordinary” termination of long-term contracts.

In many areas the relationship between the above mentioned express statutory provisions and the doctrine of “Wegfall der Geschäftsgrundlage” is quite unclear. Officially the rule of subsidiarity applies. But nevertheless, as will be explained in the case studies below, in many cases Austrian courts apply statutory concepts and the doctrine of “Wegfall der Geschäftsgrundlage” side by side (cumulatively) to justify a certain result that they consider fair and reasonable in the particular circumstances. The following short introduction into the rules of Austrian civil law applying to change of circumstances situations will focus on the most important general concepts and rules needed to solve the case examples of the questionnaire below, leaving apart the huge number of other contract type related provisions.

Impossibility and related doctrines

In the course of World War I, the Austrian Supreme Court (Oberster Gerichtshof, OGH) had to decide in many instances on the effects of hyperinflation and shortage of goods on contracts of sale which were entered into before the outbreak of war. It was held that the seller is relieved from his duty to perform under the concept of “impossibility” where the burden of performance had become grossly disproportional to the counter-performance (the price) due to an unforeseeable change of the general economic circumstances and the debtor (the seller) would thus risk insolvency or financial ruin if he were forced to perform (“Ruinrechtsprechung”).
 In Austria, this historical approach, which was not upheld in modern private law, can be regarded as the predecessor of the doctrine of “Wegfall der Geschäftsgrundlage”. 

However, nowadays “impossibility” under § 920 ABGB still embraces not only the clear factual or legal impossibility of performance, but also the socalled “economic impossibility” in the sense of “unaffordability”. Thus, the debtor is entitled to avoid the contract, where he could perform, but performance would be so extremely costly or otherwise burdensome for him that he cannot reasonably be expected to perform under these circumstances.
 Under the concept of impossibility the debtor is relieved from his duty to perform, but has to pay back any counter-performance he received under the contract.

The concept of mistake

If one adopts a broad definition of mistake, any unforeseen change of circumstances which are somehow connected to the contractual relationship can be regarded as a mistake about assumptions of the parties concerning the contract. However, the Austrian concept of mistake is more restrictive. As a basic rule, only mistakes concerning the subject matter of the contract are legally relevant (“Geschäftsirrtum”) and may give the mistaken party the right to claim avoidance or modification of the contract. This means that only mistakes with regard to the declaration of will, the person of the other contractual partner or the object of the transaction are considered relevant. According to § 871 ABGB, the mistaken party can invoke such a mistake if one of three alternative requirements is fulfilled: (a) the mistake must have been caused by the other party, (b) the mistake must have been evident for the other party due the circumstances, or (c) the mistake must have been discovered in due time (“rechtzeitig aufgeklärt”). Whether or not there is a right to avoid (or modify) the contract in cases of “mutual mistakes” concerning the subject matter of the contract is controversial.
 

Thus erroneous assumptions with respect to general future circumstances and developments do not qualify as mistakes about the subject matter of the contract (“Geschäftsirrtum”). § 901 ABGB provides that – as a general rule – mistakes in the inducement/motives of the mistaken party do not affect the validity of the contract (“Motivirrtum”). By way of an exception, such mistakes in the inducement/motives can be invoked in “gratuitous” contracts (e.g. gifts), in all types of contracts where the parties incorporated the motive as a condition into the contract, and in all types of contracts where the mistake was caused by fraud of the other party. Apart from that, mistakes as to future developments are generally not taken into consideration. This means that in the majority of cases the Austrian concept of mistake is no suitable instrument to deal with the impacts of unforeseen and exceptional events on contractual obligations.

“Wegfall der Geschäftsgrundlage”

Where circumstances change which are typical prerequisites pertaining to the purpose or nature of the contractual exchange the principle of § 901 ABGB was found to be grossly unfair, since this rule was formulated with regard to particular motives of only one of the parties which turn out to be erroneous. Whereas in cases of an unexpected change of typical basic prerequisites of the contract we normally find an erroneous assumption of both parties that cannot be regarded to belong exclusively to the sphere of only one of the parties. Therefore, the undesirable gap left open by § 901 ABGB was bridged by the introduction of the doctrine of “Wegfall der Geschäftsgrundlage” (frustration of contract, doctrine of clausula rebus sic stantibus, fundamental change of circumstances underlying the contract, cessation of the basis of the contract). 

In its present form, this doctrine of “Wegfall der Geschäftsgrundlage” was developed by Pisko in 1934 by analogy with several provisions of the ABGB according to which a change of circumstances entitles a party to terminate the contract, and it was later on adopted by the Austrian Supreme Court (OGH).
 Additionally, in the view of modern commentators, the “Wegfall der Geschäftsgrundlage” is based on the supplementary interpretation of the contract according to the hypothetical intention of the parties.
 Contrary to the German BGB (§ 313), the doctrine of “Wegfall der Geschäftsgrundlage” has not yet been incorporated into the Austrian Civil Code (ABGB). But it is nevertheless unanimously accepted by courts and scholars.

Under Austrian law, “Wegfall/Fehlen der Geschäftsgrundlage” (cessation or lack of the basis of the contract) entitles the disadvantaged party to terminate/avoid the contract
 where 

· the existence of particular circumstances must be considered an important basis or background of the contract from the perspective of both parties, 

· where the change of these basic circumstances was unforeseeable for both parties at the time of the conclusion of the contract and 

· where the change of circumstances is not the realization of a risk assumed by the disadvantaged party under the contract.
 

“Wegfall/Fehlen der Geschäftsgrundlage” will entitle the disadvantaged party to claim adjustment (modification) of the contract if both parties would have concluded the contract with this different content had they anticipated the change of circumstances (“hypothesis test” by analogy with the law of mistake § 872 ABGB).
 

Risk Allocation by Spheres

With regard to contracts for work and services the ABGB provides the principal responsibility of the ordering party for unexpected impediments to the performance arising out of his sphere (risk allocation by spheres). According to § 1168 ABGB the ordering party is obliged to pay the contract price (minus the costs saved by the other party due to the non-execution of the work) where the execution of the work is prevented by “circumstances belonging to his sphere”. Where such impediments make the performance more burdensome, the ordering party has to pay for additional costs. According to §§ 1168 et seq. ABGB the ordering party is liable for the lack of his personal participation, the defectiveness of materials provided and wrong directives given by him. Furthermore, it was held that – for example - the death of a person to be painted by an artist, the cessation of work because of the refusal of a building permission and the non-delivery of the freight for carriage are within the ordering party’s sphere of responsibility.
 However, the limits of this responsibility seem to be quite unclear and are determined by the courts on a case by case basis.

Termination of Long Term Contracts

Under long term contracts the change of circumstances may entitle a party to terminate the contract if there is an important (good) cause (“wichtiger Grund”) which renders the performance unreasonably burdensome for this party and which could not be foreseen by the parties (extraordinary right of termination).
 The extraordinary right of termination is considered to be a general principle of Austrian contract law and is based on the analogy of several express provisions of the ABGB.
 The different treatment of long term contracts by Austrian contract law is justified by the long duration of the parties’ obligations under the contract which makes it impossible for them to take into account all future developments.

I. Equivalence of exchange is distorted

1.

AC: Canal de Craponne: Long-term contract, “regular” inflation/price-increase

Early in the 20th century, the farmers A and B enter into a contract under which A promises to build and maintain an irrigation channel; B is entitled to draw off water at a fixed price. The contract is concluded for an unlimited period of time. Almost 100 years later, A’s successors ask for an increase in the price arguing that due to inflation and a rise in the cost of maintenance as well as labour the agreed price has become completely inadequate.

Is the claim of A’s successors justified? Are they, alternatively, entitled to terminate the contract?
I. Even if the fixed price has become inadequate A’s successors have no right to adjust the agreement, but they are entitled to give notice of termination due to the long term nature of the contract, which enables them to negotiate with B for an adequate price under a new contract.

II. In the present case the doctrine of “Wegfall der Geschäftsgrundlage” does not apply, since both parties could anticipate the depreciation of money, which means that A’s successors are not entitled to terminate the contract. Regular inflation is no unexpected change of circumstances.
 Furthermore, § 988 ABGB provides for loan contracts that depreciation of money does not affect the nominal debt. This is considered to be a general principle of Austrian law. Therefore, pecuniary debts are independent of inflation (socalled “nominal principle of money obligations”).
 As a basic rule, the creditor bears the risk of money depreciation. 

Nevertheless there are some exceptions. For example, a contractual obligation to pay maintenance is dependent on inflation.
 Furthermore, as a general rule, where the obligation to pay money shall enable the creditor to accomplish a certain purpose, the nominal obligation is adapted to inflation (obligation in value of money).
 This exceptional adjustment to inflation is justified by the parties’ intent, since the creditor would not be able to achieve the intended purpose otherwise.
 

In the present case the obligation to pay money did not primarily intend to compensate A for his maintenance costs, but was fixed as a price for water drawn by B. As a result A’s successors have no right to increase the price of water unilaterally.

However, the agreement is a long term contract for an indefinite period of time. According to the general principles of Austrian civil law such contracts can be terminated by each party after a reasonable period of notice without any particular cause (ordinary right of termination).

III. Austrian courts and commentators hold that the parties must be aware of the fact that money devaluates.
 A creditor, who fails to stipulate an index clause, bears the risk of inflation. However, the right to terminate a long term contract for an indefinite period of time by ordinary notice of termination can be explained by supplementary interpretation of the contract according to the hypothetical intention of the parties, who failed to agree upon the modalities of termination. If a long term contract is not limited to a certain number of months or years, but is unlimited in time, it cannot be assumed that the parties wanted the contract to last forever. They generally cannot foresee events in the far future and how they will affect their willingness to stick to the contract. Their interests are therefore best protected by granting them an ordinary right of termination upon reasonable notice. Thus A’s successors can point to their right to terminate the contract and invite B to accept a higher price if he wants to avoid termination. 

2.

FM: Hardship due to extraordinary inflation; hardship resulting from a foreign currency agreement

A receives a loan from the B-Bank. Under the agreement, the interest rate is fixed at 10 percent for five years. In the last 20 years before the agreement, the rate of inflation had been relatively stable within a range of one to six percent. In the third year after the conclusion of the agreement, the economic situation begins to destabilize and inflation rises quickly to 50 percent. 

B-Bank asks for renegotiation and adjustment of the contract.

Variation: foreign currency agreement. The loan agreement between A and the B-Bank provides for repayment and interest in a foreign currency. In the last 10 years before the agreement, the relevant exchange rate had been relatively stable within a range of 20 percent. Subsequently, the national currency devaluates by 80 percent as compared to the foreign currency. 

A asks for renegotiation and adjustment of the contract.
I. The B-Bank is entitled to terminate the loan contract. Variation: A bears the risk of devaluation of the national currency and is obliged to fulfil his contractual obligations. 

II. § 988 ABGB provides that depreciation of money does not increase the numerical obligation of repayment. Nevertheless, according to general principles of Austrian law long term contracts can be terminated, if there is a good cause (“wichtiger Grund”) which makes the performance of the contract unreasonably burdensome for one party (extraordinary right of termination).
 

In view of the inflation in consequence of World War II, the Austrian Supreme Court (OGH) held that extraordinary changes of monetary value making the performance of the obligation unacceptable to one party constitute a good cause which entitles the burdened party to terminate a long-term contract.
 Alternatively, the party of a long-term contract is entitled to invoke “Wegfall der Geschäftsgrundlage” where an extraordinary depreciation of money occurred which could not have been foreseen by the parties at the time of contract conclusion.

Variation: The doctrines of “Wegfall der Geschäftsgrundlage” or extraordinary termination do not apply, where the change of circumstances (the good reason) is part of a risk assumed by one of the parties.
 Foreign currency agreements are speculative trading. By entering into a foreign currency agreement the parties willingly accept the advantages and risks of fluctuating exchange rates.
 Therefore increasing exchange rates are within the sphere of risk of the debtor and do not entitle him to terminate the contract under Austrian law. Such contractual allocations of risks will be considered invalid only if they violate the principle of “gute Sitten” (good morals, good faith) of § 879 ABGB (see cases 9 and 15 infra). This does not seem to be the case here.

III. Whether or not unpredictable and extraordinary events entitle a party to terminate the contract is a question of contractual risk allocation.
 If the risk of inflation was not assumed by one of the parties of a long term contract of limited duration, an unexpected extraordinary increase of inflation will give the disadvantaged party the right of extraordinary termination of the contract. If however one party assumed a particular risk of change in the contract and this speculation later on turns out to be unfavorable to him, he nevertheless has to absorb this risk.
3.
HCG: Government intervention; post-contractual imposition of a tax

A and B enter into a contract under which A promises to supply 120,000 liters of industrial spirit to B. Subsequently, a statute is enacted by which an alcohol tax is imposed on the sale of industrial spirit. The tax statute provides that the seller has to pay the tax. The tax is so high that it even exceeds the price that A and B have agreed upon. 

Is A entitled to recover compensation for the additional costs or to cancel the contract?
I. Under Austrian Law A is entitled to terminate the contract, but there is no right to recover compensation for the additional costs. 

II. In several decisions the Austrian Supreme Court held that an amendment of a statute does not affect the “Geschäftsgrundlage” of an agreement. For example, the change of landlord and tenant law does not entitle the landlord to terminate an existing tenancy contract.
 Nevertheless, this rule does not apply where certain legal provisions are an essential basis of the contract.
 

In the present case both parties assumed that there would be no tax liability, which was the basis of their price agreement. Therefore this case falls within the scope of “Wegfall der Geschäftsgrundlage”. The imposition of an alcohol tax is an unexpected change of circumstances from outside, which causes a considerable imbalance of performances. Thus A is entitled to invoke “Wegfall der Geschäftsgrundlage”.
 

By analogy with the law of mistake, “Wegfall der Geschäftsgrundlage” entitles a party to adjust the contract, if only a minor aspect of the contract is affected and the adjustment is in accordance with the hypothetical intentions of both the parties (§ 872 AB​GB).
 In the present case no adjustment of the price agreement is possible, because one cannot assume that B would have bought the spirit at a considerably higher price. Therefore A cannot claim compensation for the additional costs from B. Where no adjustment is suitable, the burdened party (A) is only entitled to terminate the contract.

III. The government’s intervention does not fall within one of the parties area of assumed risk and was not predictable. From A’s point of view the performance of the contract including the obligation to pay taxes would cause an unreasonable burden for him, since he would sustain serious financial loss.
 According to the rules of “Wegfall der Geschäftsgrundlage” this situation justifies the termination of the contract.

4.

LV: Unexpected benefit

B leases business premises from A for a fixed period of 15 years. Shortly after conclusion of the contract, the character of the area changes strongly and unexpectedly: A military airport located nearby is shut down and an enormous amount of public funds is invested in the area (infrastructure etc.). As a consequence, B´s business soars and his profits are 500% of what he could reasonably have expected. By the same token, the rental value of comparable business premises in the same area rises to 500% of the amount A and B have agreed upon. A claims that the leasing price is to be adjusted accordingly or, alternatively, that the agreement is to be terminated.

Is A´s claim justified?

I. Under Austrian law, A is neither entitled to rise the leasing price nor to terminate the contract.

II. Where a lease contract is made for a definite period of time, no party is entitled to terminate the contract earlier, unless there is a good cause making the performance of the contract unreasonably burdensome for this party (extraordinary right of termination).
 The Austrian Supreme Court held that a change of commercial circumstances and marketing opportunities is no good cause to terminate a long term lease of business premises untimely, since the parties were able to foresee such developments and accepted to bear this risk.
 For the same reason the doctrine of “Wegfall der Geschäftsgrundlage” is not applicable.

III. Where parties agree on a lease of business premises for a definite period of time without a stipulation which entitles the parties to terminate the contract earlier, it is presumed that each party willingly accepts to bear the risk of changing marketing opportunities.
 

II. Recipient’s use of contractual goods or services etc. is substantially affected

5.

LV: Renovation of cellar becomes useless due to destruction of the rest of the building

A agrees to refurbish B’s cellar into a wine-cellar. The work is scheduled to start one month after the agreement. Before the work has started, B’s house is completely destroyed during a heavy summer storm. However the cellar of the house remains fully intact. B immediately informs A and asks him not to perform. A insists on the agreement. He argues that B’s cellar is still intact, that he has reserved two weeks to perform the work and that he has already purchased the necessary materials.

Is B obliged to pay the contract price or, alternatively, to compensate A for his losses?

I. Under Austrian law, B is obliged to pay the contract price, but is allowed to deduct the expenses saved by A due to fact that A does not execute his work. B can demand from A not to execute the work.

II. This agreement is a contract for work and services, to which special provisions of the ABGB apply. According to § 1168 ABGB a contractor keeps his claim for payment, where he is ready to fulfil his obligation, but is prevented from performance by circumstances arising in the sphere of the customer. However, according to § 1168 ABGB, the customer is entitled to deduct from the contract price all expenses saved by the contractor due to the non-performance of his work obligations. These legal consequences are triggered by the mere fact that the work is not executed due to circumstances in the sphere of the customer. It therefore does not make any difference whether the execution of the work is rendered factually impossible by these circumstances or whether the customer chooses to prevent the execution in the light of his new situation. More than that, it is generally held that the ordering party is entitled to refuse acceptance of the work even without cause.
 Therefore B is entitled to counter-order the work. 

According to § 1168a ABGB the appropriateness of materials necessary to execute the work is within the sphere of the party which provided them. So it is generally held that the appropriateness of premises, where the work shall be done, is within the ordering party’s sphere.
 Under Austrian law there is no doubt that the destruction of the house by the storm is within B’s sphere. As a result, B is obliged to pay the contract price, but is entitled to deduct from it the expenses saved by A.
 

Under Austrian law “Wegfall der Geschäftsgrundlage” is a subsidiary doctrine which only applies where more specific provisions do not exist.
 Where § 1168 ABGB is applicable (service contract and “circumstances in the sphere of the ordering party”) it will determine the distribution of risks and exclude “Wegfall der Geschäftsgrundlage”. § 1168 ABGB would not apply in cases where the provider is not ready to perform or where the circumstances preventing the execution of the work cannot be considered to lie in the sphere of the ordering party.

III. From an Austrian point of view the right to counter-order services is justified by the fact that a debtor is generally obliged to perform but has no right to perform.
 §§ 1168 and 1168a ABGB are default rules which provide a specific risk allocation between the parties of a work or services contract.
 Each party shall be responsible for his voluntary contributions to the execution of the work and for all events that prevent such contributions - without or against his will - but nevertheless belong to the sphere of the respective party. Since A was ready to perform his obligation in compliance with the contract, he shall not lose his claim for payment. All expenses/costs saved by A due to the non-execution of the work have to be deducted from his claim for payment to prevent the contractor from receiving a windfall benefit by which he would be unjustly enriched.

6.

HCG: Government intervention makes use of rented gas station impossible

A leases a petrol station from B. Due to outbreak of war, the government confiscates all petrol in that area and it is impossible for A to obtain petrol from any source. As a result, A can make no use of the petrol station. He stops the payment on the lease.

Is A’s refusal to pay the rent justified?

I. During the period of confiscation of all petrol available A is not obliged to pay the rent.

II. § 1104 ABGB provides that where a leased property cannot be used as a result of extraordinary events, such as conflagration, war, epidemics, large area flooding, thunderstorms or general crop failure, no rent has to be paid. The application of § 1104 ABGB requires adverse circumstances which affect a plurality of persons and prevent the lessee from the intended use of the leased property.
 The Austrian Supreme Court already held that confiscations due to military measures fall within the scope of § 1104 ABGB.
 Therefore A’s refusal to pay the rent is justified under Austrian Law. 

III. In the view of the Austrian legislator the lessor should bear the risk of the usability of the leased property regardless of fault. This includes events by force majeure.
 This strict rule is obviously founded on social and economic reasons in view of agricultural properties. In many cases a lessee who innocently loses his profits of the leased premises will be unable to pay the rent. He might be driven into financial ruin if he had to pay the rent. The law has chosen to provide protection for him in such cases assuming that the risk may be more easily absorbed by the lessor than by the lessee whose business will most likely be ruined under such circumstances.

7.

PM: Hotel reservation: individual purpose of the visit frustrated; general safety endangered; coronation case

A booked a room at B’s hotel, but:

a) The exhibition he wants to visit is cancelled at the very last moment.

b) A terrorist movement declares that it is to launch a campaign against tourists in that town.

c) An unforeseeable strike of airport personnel prevents A from travelling at the specified time to the city where the hotel is located.

d) The coronation procession scheduled at the respective date is cancelled. The room has a view to the street, on which the procession was supposed to take place. Due to the extraordinary event, the agreed price is ten times higher than the regular price.

Is A entitled to cancel the reservation?
I. a.) A has no right to terminate the agreement. b.) A is entitled to cancel the reservation. c.) Even if A is prevented from travelling to the city where the hotel is located, he is nevertheless obliged to pay for the room. d.) A is entitled to terminate the contract.

II. a.) A was not mistaken as to the contents of the contract, but as to his own motives that led him to conclude the contract. § 901 ABGB provides that – as a general rule – mistakes in the inducement/motives of the mistaken party do not affect the validity of the contract. This includes mistakes as to future developments. Furthermore, A is not entitled to invoke “Wegfall der Geschäftsgrundlage”, because the taking place of a special exhibition is no typical prerequisite of an accommodation contract. 

The same result can be also achieved, if we follow one Austrian decision
 and apply § 1168 ABGB to the hotel reservation contract
. Then § 1168 ABGB as a special provision of risk allocation would exclude the doctrine of “Wegfall der Geschäftsgrundlage” right from the start (see case 5.II. supra). B is ready to perform and the circumstances that prevent the performance of the contract are within the sphere of A, as the ordering party. If A decides to cancel the journey § 1168 ABGB will entitle B to claim the contract price and will entitle A to deduct from the contract price the expenses saved or profits made by B, for instance by letting the room to another guest.

As the hotel reservation is a mixed contract (lease and services) and therefore also has a lease element you could also think of applying § 1107 ABGB, one of the lease contract provisions of the ABGB, which provides that where a lessee is prevented from using of the leased property due to obstacles or accidents, he is nevertheless obliged to pay the rent. This argument only underlines the result achieved by applying § 1168 ABGB, which is the more precise and detailed provision that should definitely apply due to the stronger service elements in the hotel reservation contract.

b.) It is generally held by Austrian Courts and commentators that security is a typical requirement of an accommodation contract.
 The Austrian Supreme Court held that terrorist activities are force majeure and affect the “Geschäftsgrundlage” of such contracts, where a journey to the contractual destination would be unacceptable from the traveler’s point of view.
 Therefore, A is entitled to cancel the reservation if the threat is serious and exceeds the standard risk of tourism in that country.
 Accordingly it was held that a journey is unacceptable, where the state department gave a warning.
 

§ 1168 ABGB is not applicable to this case because terrorist attacks cannot be considered to be in the sphere of the ordering party. The readiness of the ordering party to make performance by the provider possible (see point a) or the appropriateness of the materials the ordering party has to provide to make the performance by the provider possible (see case 5: house is destroyed) are “circumstances in the sphere of the ordering party” in the sense of § 1168 ABGB, whereas terrorist attacks or other dangerous circumstances at the destination of a travel contract are not. These latter circumstances fall within a “neutral sphere” and call for the application of the doctrine of “Wegfall der Geschäftsgrundlage”.

c.) The strike of airport personnel is surely an unpredictable change of circumstances. Nevertheless, the doctrine of “Wegfall der Geschäftsgrundlage” does not apply, since the risk of being prevented from travelling to the city where the hotel is located falls within A’s sphere of risk bearing. How A gets to the city where the hotel is located belongs to the “circumstances in the sphere of the ordering party” in the sense of § 1168 ABGB. According to this provision A is obliged to pay the contract price, but is entitled to deduct from it the expenses saved or profits made by B due to the fact that A does not use the room (as in case a). 

d.) Although the coronation case was originally decided in Germany, it is the textbook example of “Wegfall der Geschäftsgrundlage” also in Austria.
 According to the Austrian view, the termination of the contract is justified by cancellation of the coronation procession, the procession being a general prerequisite or underlying presumption of the contract. The cancellation was not foreseeable and does not fall within the lessee-customer’s area of assumed risk. The cancellation is not an event in the sphere of the ordering party in the sense of § 1168 ABGB (see case b), therefore this provision is not applicable. A is entitled to cancel the reservation without paying the price.

III. From an Austrian point of view, whether or not A is entitled to cancel the reservation is a question of risk allocation
. In the absence of any particular contract provisions this risk allocation is determined by § 1168 ABGB. Circumstances which pertain only to the customer’s motive to conclude the contract or his willingness, readiness or personal ability to make performance possible are “circumstances in the sphere of the ordering party” in the sense of § 1168 ABGB and place the risk on the side of the ordering party A. Since B did not even know that A booked the room because of a special exhibition (case a) or that he will arrive by plane (case c), these circumstances are not bilaterally accepted prerequisites of the contract and do not affect the validity of the agreement. As a result the frustration of A’s expectations is at his own risk.

On the other hand, the safety of tourists in the town where the hotel is located (case b) and the taking place of the coronation procession (case d) are not “circumstances” in the sense of § 1168 ABGB, which is therefore not applicable here. The named events belong to a “neutral sphere”. The doctrine of “Wegfall der Geschäftsgrundlage” applies to them. The circumstances of cases b and d are presumably bilaterally accepted (implied) prerequisites of A’s booking the room. Neither party is responsible for the terrorist activities or the cancellation of the procession. Since both parties are presumed to have accepted these circumstances to be a basic prerequisite of the contract, the frustration of these expectations entitles A to cancel the reservation. The risk of these sphere neutral and unforeseeable events has to be borne by B.

8.

MP: Shop rental: unexpected business environment in shopping center

A is the owner of a bookshop. He contracts with B for the rent of business accommodation in B’s shopping center. The fixed period of the lease is 5 years. The shopping center has just been built and a large part of the accommodation is still unoccupied. Both parties expect at the time of contracting that a variety of shops (hotel and catering trade, retail sale) will settle down. One year later almost all accommodation is rented, but ¾ of the shopping center consist of restaurants and cafes. For that reason most potential customers visit the shopping center after A closes the doors of his bookshop.

Is A entitled to cancel or to renegotiate the contract?

I. A is neither entitled to cancel the contract nor to enforce renegotiations.

II. Where a lease contract is made for a definite period of time, no party is entitled to terminate the contract earlier unless there is a good cause which makes the continuation of the contract unreasonably burdensome for this party (extraordinary right of termination).
 As a general rule, under Austrian law, the change of commercial circumstances and marketing opportunities is not an important reason to terminate a lease of business premises untimely, since the parties were able to foresee such developments and accepted to bear this risk.
 

Furthermore, the Austrian Supreme Court held that mistaken expectations with regard to the future settling of shops in a shopping center do not affect the “Geschäfts​grundlage” (basis) of the business accommodation contract.
 The parties had to assume that the identity of future lessees is unknown, when they entered into the contract. A lessee, who nevertheless contracts for a definite period of time, willingly accepts this risk.

In addition, A is not entitled to terminate the contract because of mistake. Under Austrian law the frustrated expectation as to the kind of shops settling in the shopping center is a mistake of intention/motive, which does not affect the binding character of the agreement.
 Only if B had promised or told A that a particular kind of shops would settle down in the center, A would have been entitled to terminate the contract.
 

III. According to Austrian court decisions, the conclusion of a lease contract for a definite period of time when it is still unknown which kind of shops will settle down in the shopping center, is a risky undertaking for the lessee including a speculative element.
 Where a lessee refrains from reserving a special right of termination in the contract he is presumed to have willingly assumed the risks (and chances) of the development of the market.

9.

LV: Long-term supply of beer; beer sales are far below expectations
A is the landlord of a bar. He enters into an exclusive supply agreement with the beer brewery B for a fixed period of 15 years. Pursuant to the contract, A is obliged to accept and pay a specific quantity of beer on a monthly basis, while he is allowed use technical equipment and furnishings owned by B. Consumption of beer, however, remains far below expectations. The bar is well attended, but the “B-beer” is unpopular amongst customers of A’s bar. A requests adjustment or termination of the agreement.
Is A´s claim justified?

I. Under Austrian Law A is entitled to terminate the supply agreement.

II. First of all, the question is whether or not this long term commitment to accept a certain quantity of beer for a certain price contradicts “good morals” (“gute Sitten” in § 879 ABGB - unconscionability). Similar to the German point of view, the Austrian Supreme Court held that long term beer supply contracts exceeding the ordinary duration of such contracts are against public policy (good morals) and therefore “void”, because they constitute a severe restriction of the economic freedom of the buyer.
 Of course there are no fixed limits for the maximum duration of such contracts. The decision in the particular case depends on whether the brewery abused its dominating position and on the value of consideration. With regard to the supply of technical equipment and furnishing, a commitment of 15 years was considered to be the maximum permissible duration of a beer supply contract by Austrian courts.
 

In the present case A is additionally obliged to accept and pay a fixed quantity of beer, which makes the agreement far more stringent and disadvantageous for A. According to the decisions of Austrian courts the long term commitment in the present case is against “gute Sitten” (“good morals” of § 879 ABGB) and therefore “voidable” by A. Due to the long term nature of the contract A’s right of avoidance can be exercised as an ex nunc termination of the agreement. A has no right to adjust the contract (unilaterally). He can ask B to conclude a new agreement after the termination of the first contract or to modify the first contract by agreement. However, these new arrangements (modification or new contract) depend on the consent of B.

III. The prohibition of long lasting and restrictive commitments in beer-supply contracts intends to protect the innkeeper’s freedom of commercial action
. Austrian commentators refer to such agreements as gagging contracts (“Knebelungsverträge”) which are considered to be against “gute Sitten” (good morals, good faith).
 This legal regime protects the usually economically weak innkeeper against the much stronger brewery which is in the position of dictating contractual stipulations that are severely unfavorable to the weaker party.

10.

HCG: Export ban
Firm A purchases technical equipment which is to be produced by firm B. The parties know that firm A plans to resell the equipment to Iraq. At the time of contracting, exports to Iraq are illegal but the parties expect that the status quo will change until the time of delivery. The parties are aware that the equipment can only be sold to Iraq at a reasonable price. When firm B has completed production and offers delivery, exports to Iraq are still illegal and no change is in sight. Firm A refuses acceptance and payment.

Is A’s refusal of acceptance and payment justified?

I. A is not entitled to avoid the contract and has to pay for the equipment.

II. It is hard to draw the line between mistake of intention (§ 901 ABGB) and “Wegfall der Geschäftsgrundlage” in this case. The assumption that the status quo will change is not a usual mistake in intention/motive pertaining to the subjective motives of one party to conclude the contract. But anyhow, § 901 ABGB (mistake of intention/motive) would not grant A any relief.  The common expectation of the parties can be considered a general (objective) basis of their contract and thus fall within the scope of the doctrine of “Wegfall der Geschäftsgrundlage”. But also according to this doctrine, A will not be entitled to terminate the agreement, if the “change of circumstances” is predictable or falls within his area of assumed risk.
 

Under Austrian law, the solution of the case turns on whether or not the suspension of the export ban falls within A’s own area of risk according to the contractual risk allocation (as interpreted or supplemented by the courts). The Austrian Supreme Court held that where both parties knew that the leased property should be used to start up a drugstore, the administration’s refusal to issue a business license entitled the lessee to cancel the contract.
 This was justified by the argument that both parties had impliedly accepted the issuance of a license as basis of their agreement. On the other hand, the Austrian Supreme Court held that the refusal of housing subsidies which were expected by both parties does not entitle a party to terminate the purchase agreement of an apartment.
 As it can be seen Austrian court decisions are rather inconsistent and depend on the circumstances of the particular case. 

In the present case, both parties must have known that the suspension of the export ban is not sure, which means that the persistence of the boycott was foreseeable. Furthermore B did not accept the suspension of the export ban as a condition to the contract.
 Therefore A entered willingly into a risky agreement. Even though B knew that A wants to export the technical equipment to Iraq, whether or not the export ban will be suspended is at A’s own risk. As a result A is obliged to perform his contractual obligations.

III. Where the parties are aware of the fact that some of their assumptions are speculative, it is presumed that they willingly accept the binding character of the agreement irrespective of whether or not these assumptions turn out to be correct. If the seller does not agree to assume the risk by treating the expected speculative circumstances as a condition to the contract, the risk has to be borne by the purchaser. Private law will not interfere to alter the contractual distribution of risk retrospectively (unless there is a violation of “gute Sitten” § 879 ABGB).

III. Frustration of specified purposes 

11.

PM: Use of real estate by transferee does not comply with the expectations of the transferor

A sells his family house to B at a price far below its market value. Both parties assume that B would dedicate the house to cultural purposes only. However, this assumption was not inserted into the contract as an explicit condition. B changes his mind and gives it to one of his daughters instead.

Is A entitled to ask for the difference between the agreed price and the market value or, alternatively, to reclaim the house?

I. Under Austrian law, A is entitled to reclaim the house or - depending on a further specification of the facts - to reclaim the benefit of the price reduction from B (adjust the contract price to market value). 

II. First of all, the question arises whether or not A is entitled to avoid the contract because of mistake. The assumption that B would dedicate the house to cultural purposes is a mistake of intention or motive. Such mistakes do not affect the validity of exchange contracts. By way of contrast, donation contracts can always be terminated because of mistake of motive (§ 901 ABGB). 

Since both parties knew that the price of the house is far below its market value, the contract can be qualified as a “mixed donation” (gemischte Schenkung).
 Whether or not the special provisions for donations apply to mixed donations depends on the prevailing character of the particular agreement.
 Therefore, the mistake remedies as discussed below would only apply if the price was less than half of the market value of the house (which is not obvious in the case).

(a) avoidance of the whole contract: If the contract is on the whole more a donation than a sale (price below half of market value) Austrian Courts would allow A to avoid the contract because of mistake of intention/motive
, if A sold the house only because of the dedication to cultural purposes and would not have sold the house to B otherwise. 

(b) adjustment of the contract price: If A and B would have agreed on a sale of the house even if it was not dedicated to social purposes, but would have stipulated the full market price in this case, A can claim an adjustment of the contract on the basis of the right of mistake (§ 872 ABGB). This adaptation of the contract will entitle him to claim the difference between the agreed price and the market value.

In case the mistake remedies will not be available because the prevailing character of the contract was rather that of a sale than of that a gift or donation, the unjust enrichment provision of § 1435 ABGB can be applied. § 1435 ABGB deals with the right to recover performances rendered under a contract that has been terminated (condictio causa finita)
: “Performances rendered on the basis of an obligation can be claimed back from the recipient if the legal ground to keep them has ended”.  It provides a claim of unjust enrichment in cases where some value was given, transferred or rendered on the basis of a valid legal obligation which was terminated ex nunc later (not retroactively).
 But the courts also extended § 1435 ABGB to unjust enrichment claims where performances were rendered in pursuance of a particular purpose without any legal obligation to perform (condictio causa data causa non secuta) where this purpose is evident also for the enriched party and the purpose is frustrated.
 This rule applies where the purpose is known by both parties irrespective of whether this purpose was inserted into the contract or not.
 

Two points seem problematic here: (1) There is a contractual basis for the transfer of the house, because the contract of sale was not terminated in the (original) sense of § 1435 ABGB (condictio causa finita). In so far as it still forms a basis for the transfer despite the frustration of the purpose of dedication, no unjust enrichment claim will be available. Rummel
 suggests that in cases of frustration of purpose in which there is a contractual basis for the performance not condictio causa data causa non secuta should apply, but condictio causa finita. Before it can apply the contract has to be avoided on the basis of “Wegfall der Geschäftsgrundlage”. The condictio causa data causa non secuta would then only apply to cases where the performance (not the purpose or counter-performance) cannot be validly promised under a contract or other legal act or where it is not validly promised (no underlying obligation of performance). In the literature and the decisions the borderline between condictio causa finita and condictio causa data causa non secuta is not clearly drawn
. If we follow Rummel’s distinction for our case (for which I see good reasons), the condictio under § 1435 ABGB will be only available if the doctrine of “Wegfall der Geschäftsgrundlage” allows us to avoid or modify the contract. If we apply condictio causa data causa non secuta of § 1435 ABGB, the question of whether the frustrated purpose will affect the whole performance (so that it can be claimed back) or not, will have to be decided on the basis of § 1435 ABGB in the sense of condictio causa data causa non secuta.

(2) In both alternatives (even though Rummel’s solution should be preferred because it seems more consequent and plausible) we are confronted with the same problem, a distinction already mentioned above with respect to the mistake remedies: Will the whole contract be affected by the frustration of purpose (avoidance) or will only parts of the contract be affected – namely the price agreement – and will in that case a partial remedy (modification, partial unjust enrichment claim) be available?

(a) avoidance of the whole contract: If we apply condictio causa finita and “Wegfall der Geschäftsgrundlage” (Rummel) – the non-realization of the dedication to cultural purposes can be considered to be for both parties an unforeseen change of circumstances which form the basis of their contract. By analogy with the mistake provisions of §§ 871, 872 ABGB the hypothetical intentions of the parties will determine whether the contract can be avoided or modified by A
: If the parties would not have concluded a contract in the absence of a dedication to cultural purposes, the contract can be avoided by A. A solution based on the condictio causa data causa non secuta of § 1435 ABGB should turn on the same grounds: If the dedication can be considered a purpose for the whole transaction to take place, the condictio should be granted for the recovery of the house and the contract price.

(b) adjustment of the contract price: If the parties would have concluded a different contract in the awareness of the non-realization of the dedication purpose – namely a sale of the house for its market value – (§§ 871, 872 ABGB by analogy)
 the doctrine of “Wegfall der Geschäftsgrundlage” and § 1435 ABGB will allow for an adjustment of the contract price in that sense. In this case the frustrated purpose must be seen as being only connected to the benefit of a reduced contract price. The benefit of this reduction can be reclaimed by A, if the purpose is not realized. A will be entitled to demand the difference between the agreed price and the market value of the house.

III. Under Austrian law, a mistake of intent/motive only affects the validity of donation contracts, not of exchange agreements (§ 901 ABGB)
. In our case, the avoidance or adjustment of the contract on the basis of mistake of intention/motive will be possible only if the larger part of the transaction is of gratuitous character (price less than 50% of market value). The law of mistake enables A and B to realize the plans they would have had from the beginning without the mistake: Depending on whether the parties would have concluded the contract under the market price conditions or not at all, if B uses the house for private purposes, A may claim the difference between the agreed price and the market value or avoid the contract altogether.

If the gratuitous character of the transaction is not predominant, A will nevertheless be entitled to reclaim the house or the benefit of the price reduction under § 1435 ABGB (unjust enrichment remedy) in connection with the doctrine of “Wegfall der Geschäftsgrundlage”. This can be explained by the fact that A pursued a particular purpose when he sold the house to B which was evident for both parties and formed a basis for the whole transaction or parts of it (price): A expected B to dedicate the house to cultural purposes and B frustrated this purpose willingly, which both parties or at least A could not foresee when they concluded the contract. Therefore, B seems to be unjustly enriched when he keeps the house, uses it for his own purposes, and at the same time profits from the price reduction. Depending on the particular formulation of A’s purpose (sale only for cultural purposes or sale anyway only for a different price) he may reclaim the house or only the benefit of the price reduction from B under § 1435 ABGB .

12.

HCG: equitable compensation if divorce laws lack a basis for compensation

Before A and B get married, they enter into a prenuptial agreement, in which they agree on separation of property. During the marriage A buys a house and A and B use the house as their family home. The price for the house is 500.000 €. A is the sole proprietor of the house, but B has contributed 100.000 € to the purchase-price. In addition, B does extensive renovation work before they move in. The renovation would have cost 50.000 €, if professional services had been employed. After A and B have lived together in the house for one year, they separate and get divorced. Divorce law does not provide for a basis of compensation.

Is B entitled to compensation for his contribution to the family home?

I. B is entitled to compensation for his contributions to the family home on the basis of § 1435 ABGB (unjust enrichment) under the condition that B has not frustrated the continuity of the marriage by acting against good faith. The exact amount of compensation awarded to B depends on the relative contributions (fault) of the spouses to the breakdown of the marriage. If the parties make additional arrangements concerning their co-operation in investing into the house, the courts will find an implied partnership agreement (§§ 863, 1175 seq. ABGB). Then the rules for distribution of the partnership’s assets after termination of the partnership will grant B a claim for compensation of his financial and labor contributions.

II. B contributes money and services for a certain purpose which is evident for both parties: the joint usage of the home by both married spouses. If this purpose is frustrated by divorce, A as the sole owner of the house appears to be unjustly enriched in the light of § 1435 ABGB.
  

In the absence of an agreement on the legal grounds of the transfer of the benefits in question, payments rendered and services performed with regard to a certain purpose may justify a claim of unjust enrichment on the basis of § 1435 ABGB (condictio causa data causa non secuta) if this purpose is frustrated
. Subject to this claim may be any payment or service which goes beyond the general obligation of support.

The right to demand return on the grounds of frustration of purpose is barred, if the party who claims unjust enrichment under § 1435 ABGB has prevented the realization of the purpose by acting in bad faith (“wider Treu und Glauben”).
 The question of what constitutes an action in bad faith in that sense cannot be answered by simply referring to the statement of fault in the decree of divorce
. Even if the marriage was dissolved on the basis of the sole fault of the claiming party, this will not necessarily exclude his claim under § 1435 ABGB due to a violation of good faith
. The claimant violates good faith if he acts fraudulently or if he leaves the common dwelling to live with his extra-marital boy/girl-friend.

The calculation of the amount of compensation due depends on the relative responsibility of the claiming party and the defendant spouse for the non-occurrence of the intended result (living together in the marital home). In the absence of any fault on the part of the claiming party, he will be awarded a reasonable remuneration for his contributions independent of the recipient‘s enrichment.
  If  the claiming party is to be blamed for the frustration of purpose (no violation of good faith in the above sense is required here) his demand is limited to the benefit received by the unjustly enriched party.
 If both parties are to be blamed for the frustration to an equal degree, the claiming party will be awarded an amount between reasonable remuneration and received benefit.

Under appropriate circumstances Austrian courts see in joint contributions of both spouses to the building and furnishing of a marital house an implied partnership agreement
 („Gesellschaft bürgerlichen Rechts” under §§ 1175 seq. ABGB).
 For the finding of an implied partnership agreement it is necessary that the parties show that they are willing to combine their labor and their property for their joint benefit
 and that they set up a minimum common organisation for their co-operation
. In case of termination of the partnership the distribution of the assets follows §§ 1215, 841 seq. ABGB
: In the absence of a particular agreement, the assets have to be distributed among the partners according to their contributions to the partnership. The value of contributions of labor and services has to be taken into account as well.

III. Austrian law provides two possible grounds for B’s claim of compensation for his money as well as for his labor contributions to the house. The rules for the distribution of assets after the termination of a partnership contract (after divorce) only apply if the behaviour of the parties – especially the arrangements they make with respect to their rights and duties in their common undertaking – allows the court to find an implied partnership agreement (§§ 863, 1175 seq. ABGB). In the absence of such indications for an implied partnership agreement B’s claim for compensation will be based on the law of unjust enrichment (§ 1435 ABGB). B’s investments in the common use of the house during the marriage, which were not made on the basis of a legal obligation, become frustrated by the divorce and from then on (unjustifiedly) unilaterally benefit A as the sole owner of the house. If B did not cause the marital breakdown in bad faith, he will be entitled to compensation for his contributions. 

VI. Mutual Mistake

13.

HCG: Common mistake concerning the market value of shares

A holds shares of the X-corporation. He agrees to sell the shares to B at the current price as listed by the stock-exchange on the day of contracting. In the written contract, the parties set a price of 10 € per share. However, the actual price per share on the day of contracting is 12 €. The internet service, from which the parties derived the price, had displayed an incorrect number. When A finds out about the correct price, he demands that the purchase price is to be increased to 12 €.

Can A ask for a price of 12 € per share? Can he, alternatively, cancel the contract? 

I. A was mistaken and may demand an appropriate adjustment of the contract which will entitle him to demand the price of 12 € per share. A is not entitled to avoid the whole contract because, in the absence of the mistake, the parties would not have rejected the contract, but would have concluded it with a different content (12 €).

II. When A and B fixed a price of 10 € thinking that this is the current price as listed by the stock exchange on the day of contracting, they were (both) mistaken with respect to the subject matter of their contract (“Geschäftsirrtum” of § 871 ABGB)
. According to § 871 ABGB, the mistaken party can invoke such a mistake if one of three alternative requirements is fulfilled: (a) the mistake was caused by the other party, (b) the mistake was evident for the other party due the circumstances, or (c) the mistake was discovered in due time (“rechtzeitig aufgeklärt”).
 In our case the mistake was neither caused by B nor must it have been evident for him. Probably the mistake was discovered in due time, but the facts do not clearly show that this was the case.

In addition to that, the Austrian Supreme Court and older scholars grant a right to invoke the mistake also in cases of a mutual mistake if none of the three above mentioned requirements is met.
 This addition is justified by the argument that in cases of mutual mistake one party’s reliance on the validity of a declaration of intention of the other side is not worthy of protection (because party one shared the mistake).
 According to this view, which is heavily criticized by a number of contemporary authors
, a mutual mistake entitles both parties to demand avoidance or adjustment of the contract.

The arguments advanced against this view are the following: The fact that party one was mistaken too does not make him appear less worthy of protection, if he wants to stick to the contract.
 Mutual mistakes do not fit into the underlying rationale of the other three requirements (where the other party is closer to the mistake or is not burdened by its invocation).
 According to this opinion opposing the jurisdiction of the Supreme Court, mutual mistakes do not provide any basis for avoidance or adjustment of the contract.

If we qualify A’s mistake as a mistake caused by a third person, § 875 ABGB provides that no avoidance of the contract will be possible unless the other party took part in the third person’s causation of the mistake or must have evidently been aware of it.
 Therefore, the argument of a third person’s causation of the mistake provides no basis for the avoidance or adaptation of the contract.

Mistakes are divided into fundamental and non-fundamental mistakes, depending on whether the parties would not have concluded the contract without the mistake or whether they would have concluded it with a different content.
 A’s and B’s mistake is non-fundamental: in the absence of the mistake the parties would have concluded the contract with a price of 12 € per share. Therefore, A can demand an adjustment of the price, but has no possibility to avoid the whole contract 
 (provided that you do not follow the opposing opinion of the literature which would deny A any remedy).

The same result could be achieved by following a different track, namely that of contract interpretation: The parties made two seemingly contradictory agreements on the contract price: (oral) the current listed price of the day (12 €) and (written) 10 €. Albeit not in writing, the prevailing agreement is the current price agreement, the second (written) agreement was only made to execute the current price agreement. Therefore, the erroneous agreement on 10 € per share is completely absorbed by the agreement on the current listed price which was the only price both parties really wanted to agree on. The price owed under the contract is therefore 12 € per share (oral agreement). By inserting 10 € per share into the written contract, A and B determined the price not in accordance with the real and correct contractual price stipulation (current price). Consequently A can demand the price difference of 2 € per share. No contract adaptation seems to necessary.

III. The Austrian literature is divided on the question whether the Austrian law of mistake (§§ 871 seq ABGB) provides a basis for avoidance or adaptation of a contract in the case of mutual mistake, whereas the Austrian Supreme Court answers the question in the affirmative.
  The key question is whether the interest of the other (also mistaken) party B to rely on the contract as concluded is worthy of protection or not. B will want to preserve the contract concluded under a mutual mistake if he is the one who accidentally profits from the mistake. His windfall gain does not seem worthy of protection in itself. However, if you assume that B may have made dispositions in reliance on the content of the contract as concluded in the first place and consequently may suffer additional damages in case of avoidance or adaptation of the contract, his interest to stick to the contract appears in a different light and may well seem justified. It therefore seems rather difficult to strike a balance between the interests of the parties A and B in cases of mutual mistakes. In our case B cleary declared that he would accept the current market price of the day. He would receive a windfall gain from the mutual mistake. And he probably will not have made any special dispositions in reliance on the erroneous price determination which make him appear particularly worthy of protection. The Austrian Supreme Court’s acceptance of mutual mistakes therefore seems a fair solution for the case. The contract has to be adapted.

The same result, namely A’s claim for additional 2 € per share, can also be achieved by interpretating the stipulation of the current listed price of the day of contracting (namely 12 €) as the predominant or only price agreement of the contract. The subsequent erroneous determination of the price by 10 € per share does not change the actual price owed under the agreement, which is the price of 12 € per share.

V. Miscellaneous issues

14.

PM: Production of contractual goods is inhibited by strike/restriction of electricity supply

A agrees to deliver some goods to B at a certain date, but 

a) 
the workers of a subcontractor go on strike.

b) 
due to problems with the State energy production and distribution system the government decides to cut the electricity supply during night making it impossible to work at night.

As a result, A cannot deliver the goods for an uncertain period of time.

Is B entitled to cancel the contract and to ask for damages?

I. a) B is entitled to terminate the contract (after some additional time). B is entitled to claim damages from A if the damage was caused by negligent or intentional conduct by A or by a person he is held responsible for.  b) B may terminate the contract but is not entitled claim damages. If A was under the contractual duty to procure the goods promised to B on the general market, if he cannot produce them himself, he will be held liable for B’s damages in both variants (a) and (b).

II. Since B is not able to deliver in due time, he is considered to be in delay in the sense of § 918 ABGB. This is not a case of factual or economic impossibility (§ 920 ABGB) of performance (in which case B would be entitled to avoid the contract right away). The decisions and the doctrine distinguish between “objective delay”, which is not caused by negligent or intentional conduct of the debtor or a person the debtor is held responsible for (vicarious liability), and “subjective delay”, which is caused by negligent or intentional conduct of the debtor or such person he is vicariously held liable for.
 In both types of delay situations the creditor (B) is entitled to terminate the contract if the following requirements are met: (a) The debtor declares that he will not perform or it is otherwise clear that there will be no performance or alternatively (b) the creditor fixes an additional period of time, which has to be of reasonable length, in which the debtor can still render performance and this period of time expires without performance.
 The time period is of reasonable length if the debtor under normal circumstances has a realistic chance to fulfill his obligation in that given extra time.
 

The creditor can claim damages from the debtor only in the case of „subjective“ delay (when the debtor or a person he is held responsible for was at fault)
. However, the burden of proof with respect to A’s fault rests on himself (§ 1298 ABGB)
: A has to prove that the delay was not caused by his negligent or intentional conduct (act or forbearance). If he can do so, B will not be entitled to claim damages from A.

(a) A is not able to deliver in time due to the strike of workers of a subcontractor: B can terminate the contract after a reasonable period of time (fixed by him) has elapsed without performance having been rendered in that time. Damages: (i) A would be liable for damages due to his own culpable conduct only if he could have foreseen the strike of the workers at the time of contracting
, if he could have avoided the strike by his own conduct, or if he could have avoided the consequences of a foreseeable strike by stocking up goods. If the goods owed to B are in so far “specific” as (1) they are produced only by A and are not available elsewhere on the market or (2) – if they are available elsewhere – the contract does not oblige A to procure them on the market but only to produce them himself, A cannot be held liable for the fact that he did not procure the goods on the market. If however A’s obligation to deliver the goods is formulated more openly in the way of an obligation for delivery of “generic” goods which are available elsewhere on the market, he will be held liable to pay damages to B, if he does not procure the goods by buying them from other suppliers on the market. 

(ii) Another possibility for A’s liability would be his vicarious liability for the culpable conduct of persons chosen by A to assist him with the performance of the contract according to §§ 1313a ABGB (Gehilfenhaftung)
. Vicarious liability under a contract does not require an employment relationship (labor contract) between the debtor and the person assisting, it extends also to the culpable conduct of a person acting in economic independence which is “employed” by A to perform one of A’s contractual duties owed to B.
 In our case it does not seem unlikely that the “subcontractor” himself could have to be blamed for the strike of his workers. According to the Austrian Supreme Court an enterprise that cannot deliver the sold goods in time due to a strike of his workers will be held liable to pay damages to the buyer, if the strike was caused by the enterprise’s unlawful refusal to pay the full amount of wages the workers were entitled to.

A “subcontractor” employed by the main contractor on a construction site is a typical example of the vicarious liability of the main contractor for an independent enterprise.
 The main contractor owes the construction of the whole building to his contract partner, if he “employs” different subcontractors to execute parts of the construction work, he will be liable for the culpable conduct of these subcontractors in relation to his contract partner. A mere supplier of components or materials needed by A to produce the goods sold to B or a wholesaler who delivers already produced goods to the retailer who sells them to the second buyer are not considered to act as assistants in the sense of § 1313a ABGB, because they do not perform duties that A or the retailer himself owe to B or the second buyer.
 A mere supplier would only be “employed” by the retailer (seller) in the sense of § 1313a ABGB with respect to the retailer’s duty to deliver the goods to the second buyer, if the retailer asks the wholesaler (supplier) to deliver the goods directly to the second buyer.
 This however, is not the case here. If we therefore assume that the “subcontractor” of our case is a “mere supplier” of components or materials needed by A to produce the goods, A cannot be held liable for the culpable conduct of the subcontractor.

If A can be held liable under the above stated conditions (for his own culpable conduct), B can claim the damages caused to him by the non-performance of the contract: as for instance the extra costs of a concluded cover purchase.
 A has to be put financially in the same position he would have been in in case of proper performance (Erfüllungsinteresse, expectation damages).
 Only in the case that A should have or had foreseen the strike at the time of the conclusion of the contract (but could not prevent the strike), the requirement of causation of damage would lead to a different result: In that case A only caused the damages incurred by B because B “relied” on a contract which would not have been concluded if A had told him about the risk of a strike (Vertrauensinteresse, reliance damages).
 A violated a precontractual duty of information. The compliance with this duty would have caused B not to conclude the contract with A. “Reliance damages” in that sense may be the costs incurred by B because he did not conclude a contract with another supplier right away. 

(b) In case the electricity supply is reduced, the rules of delay, as explained above, will apply again: B can fix an additional period of time and after its expiry without performance terminate the contract (§ 918 ABGB). The reward of damages again requires the existence of culpable conduct by A or a person he is held responsible for. A himself cannot be blamed for the cut of electricity supply and the electricity supplier is not a person A is held responsible for in the sense of § 1313a ABGB. It seems unlikely that A could have foreseen the electricity problems and could have avoided its negative consequences on his production. In case A was not obliged to or could not procure the goods elsewhere on the market (“specific” goods obligation), B will not be entitled to claim any damages from A. A is obliged to pay damages only in the case he had the contractual duty to procure the goods elsewhere on the market (“generic” goods obligation), but did not do so (see point (a) supra).

III. In so far as contract law (ABGB or specific statutes) distributes the risk of future developments among the parties, there is no space for the application of the doctrine of “Wegfall der Ge​schäfts​grundlage”.
 The legal issues of the case are covered by the rules on delay of performance (§§ 918 et seq. ABGB). If the debtor is not able to deliver the goods within a reasonable time period after delivery was due the creditor cannot be reasonably expected to wait any longer and may declare the termination of the contract. The debtor will thus lose the profits of the contract, but he will have to recompensate the creditor for the damages he incurred (expectation or reliance damages) only if the damages were caused by any negligent or intentional conduct in violation of the contractual duties by himself or by any assisting person he is held responsible for (§ 1313a ABGB). A has to prove the non-existance of negligent or intentional conduct on his side in order to avoid liability (§ 1298 ABGB). If the “subcontractor” in point (a) is a mere supplier of materials or components needed by A to produce the goods owed to B, A will not be held liable for the “subcontractor’s” conduct. In point (b) no culpable conduct can be found on the side of A, he will therefore not be held liable for B’s damages. If A was under the contractual duty to procure the goods promised to B on the general market if he cannot produce them himself, he will be held liable for B’s damages in both variants (a) and (b), because he negligently or intentionally violated this contractual duty to procure the goods for B in time.

15.

AV: Disclaimer concerning the rights arising from unexpected circumstances; other clauses on unexpected circumstances
The construction company A agrees to build a double-floor building on B’s ground for the price of 2.000.000 €. In the contract the parties stipulate a disclaimer which excludes “all the rights of both parties arising from unexpected circumstances”. Two weeks after the construction work has begun a granite rock, which could not have been detected by the parties before conclusion of the contract, is revealed on B’s ground. As a result the costs of the construction increase by 300 %.

Can A ask for renegotiation or can he cancel the contract in spite of the disclaimer? 

I. A has no right to claim renegotiation of the contract. However, despite the disclaimer A will be entitled to avoid the contract if B does not pay for the additional costs of construction.

II. The unexpected granite rock in the soil leads to a gross inequivalence of performance and counter-performance in the proportion of 1 to 3. Under Austrian law this inequivalence could be treated as an issue of impossibility of performance (§ 920 ABGB), as laesio enormis (§ 934 ABGB) or as “Wegfall/Fehlen der Geschäftsgrundlage” (alternatively “mutual mistake”). 

(a) impossibility (§ 920 ABGB): As the granite rock was there from the beginning this must be considered a case of “initial impossibility” (anfängliche Unmöglichkeit). “Impossibility” embraces not only the clear factual or legal impossibility, but also the “economic impossibility” in the sense of “Unerschwinglichkeit” = “unaffordability”: the latter means cases in which the debtor could perform, but performance would be so extremely costly or otherwise burdensome for him that he cannot reasonably be expected to perform under these circumstance.
 “Economic impossibility” would entitle A to avoid the contract. The usual case of “economic impossibility” = “unaffordability” is the following: The increased costs of a party’s performance are due to a change of the general economic circumstances on a market (e.g. the seller can procure the goods on the market only for a much higher price due to excessive inflation or other grave changes in the market) and the party risks insolvency or financial ruin if he were forced to perform under these circumstances.
 

Whether “economic impossibility” also covers other cases than the above mentioned typical case of “unaffordability” is disputed.
 F. Bydlinski suggests to use the rule of laesio enormis (§ 934 AGBG) also when applying other private law rules in gross inequivalence of performances cases: 
 § 934 ABGB entitles a party to avoid a contract if there is an initial imbalance of the value of the performances of more than 1 to 2. F. Bydlinski’s main intention is to apply this rule in combination with the financial ruin rule of “unaffordability” in cases of “Wegfall der Geschäftsgrundlage”. In our case the loss of € 4.000.000,-, which A would incur, could be imagined to cause A’s financial ruin in the sense mentioned above. If this were the case, Austrian courts would clearly qualify the situation as “economic impossibility”. If A would not be threatened by financial ruin as a consequence of the performance of the contract, it is uncertain whether Austrian courts would still find a situation of “economic impossibility”. It is uncertain whether they would take up F. Bydlinski’s argument that in the light of laesio enormis an imbalance of the performances promised by the parties of 1 to 3 (which is far more than 1 to 2) must seriously put the validity of the transaction in question (and would amount to an “impossibility”).

(b) laesio enormis (§§ 934 et seq. ABGB): These provisions apply to exchange contracts (synallagmatic contracts) where one party receives from the other party not even half of the value of what he himself has given to the other party: For instance party one gives 100 to party two and gets from party two goods worth only 49. In our case the contract obliges A to perform construction work and services worth 300% of the contract price, whereas B has to pay only 100%. In the case of laesio enormis the disadvantaged party can terminate/avoid the contract. The other party can save the contract by paying to the disadvantaged party the difference between the agreed performance (price) and the market value of the counter-performance (three times the price). In the first case party two would have to pay 51 to party one, as a consequence party one would get the goods for the market value of 49. In our case B would have to pay three times the contract price to A (6.000.000,- €) in order to keep up the contract. If B refuses to do so, A would be entitled to terminate the contract.

(c) “Wegfall/Fehlen der Geschäftsgrundlage”: If you apply the subsidiarity rule developed by the leading opinion with respect to the application of the doctrine of “Wegfall der Geschäftsgrundlage”
 in a strict sense, the applicability of § 934 ABGB would exclude “Wegfall der Geschäftsgrundlage”. There is however no clear indication in the decisions that § 934 ABGB must necessarily exclude the doctrine of “Wegfall der Gschäftsgrundlage”. And the applicability of the impossibility rules (see point (a) supra) to this case (mere “economic impossibility” if not “unaffordability”) is uncertain too. We therefore assume that the doctrine of “Wegfall der Geschäftsgrundlage” could play a role in this case. 

The normal constitution of the soil could qualify as “Geschäftsgrundlage”. The doctrine of “Wegfall/Fehlen der Geschäftsgrundlage” would entitle A to avoid the contract. If the parties would have concluded the contract with a different price if they had known from the beginning that there was a granite rock, A could claim the adjustment of the price.
 However, it seems unlikely that B would have accepted a price that was three times the initial contract price and A would not have accepted a lower price than 300% because it would not even allow him to cover his costs of construction. Therefore A would have only the right of avoidance.

However, the doctrine of “Wegfall/Fehlen der Geschäftsgrundlage” will only apply if the facts do not qualify as a “mutual mistake” under the Austrian law of mistake (see case 13 supra).
 If the erroneous expectations of the parties concern the main object of the contract or an important characteristic of it the law of mistake will apply (§§ 871 et seq. ABGB “Geschäftsirrtum”). If they do not concern the subject matter of the contract but its general basis and wider circumstances the law of mistake will not apply, but the doctrine of “Wegfall/Fehlen der Geschäftsgrundlage”.
 Krejci
 assumes that in most building contracts the qualitiy of the soil is an important factor for the planing, calculation and construction of the building and is therefore an integrated factor of the building contract itself. If both parties are mistaken with respect to the quality of the soil the rules of mutual mistake (see case 13 supra) would entitle the parties to avoid or adjust the contract. If you follow Krejci’s approach § 871 ABGB would entitle A to avoid the contract and would exclude the doctrine of “Wegfall der Geschäftsgrundlage”. 

However, in other cases it may be well possible that the quality of the soil was not included into the contract by the parties. In our case the parties did not discuss the quality of the soil because they may have had good reasons to expect it to be normal. Therefore, the quality of the soil cannot be considered to be part of the main object of the contract or an important characteristic of it in the sense of § 871 ABGB. The doctrine of “Wegfall/Fehlen der Geschäftsgrundlage” will apply. Both tracks (mutual mistake and “Wegfall/Fehlen der Geschäftsgrundlage”) will lead to the same result: A will be entitled to avoid the contract with ex tunc effect (retrospective effect).

The next question has to be: Can these provisions be derogated from by a contractual exclusion of “all rights of both parties arising from unexpected circumstances”?

The rules of impossibility and “Wegfall/Fehlen der Geschäftsgrundlage” can be altered or excluded by party agreement. The laesio enormis rules (§§ 934. 935 ABGB) can be waived by (disadvantaged) parties who are merchants in the sense of the Austrian Commercial Code (§ 351a HGB). Here we can assume that A is a merchant and a waiver would therefore be valid. However all disclaimers are subject to the general clause of “gute Sitten” (good morals, good faith, unconscionability) in § 879 (1) ABGB. A provision violating the standard of “gute Sitten” will be invalid (voidable by the disadvantaged party). § 879 (3) ABGB contains a special rule for contractual provisions that are part of standard forms: A standard form provision which does not determine the main performances of the parties will be invalid if it unilaterally places one party at a gross disadvantage.

(i) In our case the disclaimer is probably not part of the standard terms of one of the parties but an individually negotiated provision. It is at first sight not a provision constituting a unilateral disadvantage of one party, because it excludes the “rights of both parties arising from unexpected circumstances”. The relevant provisions for building contracts in the ABGB (especially §§ 1168, 1168a) state the principle responsibility of the ordering party (B) for circumstances belonging to his sphere which prevent the execution of the work or which make it more difficult. The soil as well as the examinations of the soil belong to the sphere of the ordering party.
 If the ordering party loses his interest in the building contract for reasons connected with the qualities of the site (see case 5 supra) he can prevent the execution of A’s work and pay the contract price minus the costs saved by A (§ 1168 ABGB). The risk that the building is destroyed (before acceptance) due to defects of the soil has to be borne by the ordering party (§ 1168a ABGB). Equally, additional construction costs caused by the problematic quality of the soil have to be borne by the ordering party. Even the agreement on a lump sum price does not shift the risk of the unexpected problematic quality of the soil to the constructor of the building.
 Additionally all above mentioned provisions (impossibility, laesio enormis, mutual mistake, “Geschäftsgrundlage”) would give A the right to avoid the contract. 

This leads us to the conclusion that the disclaimer of rights arising from unexpected circumstances is – at least with respect to the quality of the soil – unilaterally burdensome for A, because – if valid – it would deprive him of all his rights under the ABGB regime which would remove the gross inequivalence of performances. 

(ii) It would certainly be unproblematic to require A to unilaterally bear the increased costs due to the unexpected problematic qualitiy of the soil, if these additional costs would not be exorbitant (they exceed twice the contract price) and lead to a gross inequivalence of performances thus putting A in a very desperate situation.

(iii) Another problem seems to be the generality of the disclaimer. According to court decisions the risk of the quality of soil can be principally attributed to the constructor by the contractual provisions.
 This shifting of the risk of soil from the ordering party to the constructor must however be formulated with reasonable clearness, this means that at least the risk of a problematic quality of the soil which might considerably increase the costs of the construction must be expressly mentioned in the contract. Even such a clearly formulated disclaimer would be subject to the clause of  “gute Sitten” if it led to extreme results (see point (ii) supra).

Considering the gross unilateral imbalance between the performances caused by the disclaimer clause and its general formulation, which does not ensure that the constructor could really be aware of the risk of unappropriate soil he thereby undertook to bear unilaterally, the disclaimer must be seen as a violation of the clause of “gute Sitten” in § 879 (1) ABGB and is therefore voidable by A. Therefore the above mentioned rights of A (points (a) – (c)) rest intact. A can especially avoid the contract on the basis of § 934 ABGB (laesio enormis) or on the basis of “Wegfall der Geschäftsgrundlage” (alternatively mutual mistake). If B is ready to pay the additional costs of the construction – which seems extremely unlikely – he can do so and thereby uphold the contract (§ 934 ABGB or adjustment according to the hypothetical will of the parties under “Wegfall/Fehlen der Geschäftsgrundlage” or mutual mistake). The general provisions of distribution of risks in a construction contract (§§ 1168 et seq. ABGB) lead to a similar result: B will have to bear the additional costs (because the quality of the soil belongs to his sphere of risk), if B does not want to bear these costs he can withdraw from the contract.

An obligation to renegotiate exists only if it is provided by the contract.
 In our case, A can ask B to renegotiate the contract, B can do so voluntarily (because he wants to avoid the avoidance of the contract by A). But if B refuses to renegotiate the contract, A cannot legally compel him to do so.

III. The case reveals an initial gross imbalance between the main performances of the contract of the relation 1 (contract price) to 3 (costs of performance). The major instrument to guard against such gross imbalances under Austrian law is the instrument of “laesio enormis”. It may be assisted by other provisions and doctrines like “economic impossibility”, “Fehlen der Geschäftsgrundlage” or “mutual mistake”. They all give the disadvantaged party the right to avoid the contract or to adjust the contract in case the other party is willing to pay the increased costs. The general provisions of distribution of risk in a construction contract will lead to similar conclusions: The ordering party (B) bears the risk of the quality of the soil, has to pay additional costs or withdraw from the contract. The key question of the case is whether the parties can deviate from these rules by party agreement, whether they can validly put the risk of an unexpected problematic quality of the soil on the shoulders of the constructor (A). The answer is yes, but only if the shifting of the risk to the constructor is clearly indicated in the contract and does not amount to the creation of an exorbitant unilateral burden for the constructor, which would be a violation of the clause of “gute Sitten”. In our case these requirements do not seem to be met, consequently the disclaimer clause in the contract has to be considered invalid. 
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